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THE CIVIL RIGHTS ACT OF 1990:

ADVANCING CIVIL RIGHTS™?

Introduction

In the aftermath of a number of Supreme Court employment
discrimination decisions during the 1988-89 term, one author
commented, "[t]hese cases all interpret civil rights statutes in
a manner that may prompt civil rights organizations to demand
legislative redress,'d‘but also cautioned, "in some cases a
clear judgment as to whether a case creates serious roadblocks to
remedies against discrimination may only emerge after future
litigation."2 His prediction was correct. Without waitiug to
see the whether the cases created any serious roadblocks for
victims of discrimination, Congress acted.

On February 7, 1990, less than one year after the decisions
above were announced, the proposed Civil Rights Act of 1990
(hereinafter, the Act) was introduced into both Houses of
Congress.3 Proponents of the Act, which will amend Title VII of
the Civil Rights Act of 1964 and 29 U.S.C. § 1981, agree that
"[i]ln the past 35 [sic] years, America has made significant

progress in removing the stain of bigotry and segregation from

Y Ciark. The Future Civii F.3its dzenda: Specufation on titijacion, cegisiation, and Organizaticn, 38
Catn. U. L. Rev. 795, 811 (1983,

“oid. a8,

> The Civrl Rights Act of 1330 {nereinafter, the Act) was iatrsiuced 1o the Semate 3s Senate 31ii
2:04 fnerernatter, §. 21G4) and Kouse Resclution 4000 (mereimafter, £.%. 31{3;. Both versions cf tae
iegisiation are identical.




our land."! However, they claim that over the past year the
Supreme Court has issued a series of rulings that mark "an abrupt
and unfortunate departure from its historic protection of civil
rights.“s‘
The stated purposes of the proposed legislation are to
respond to the recent Supreme Court decisions by restoring the
civil rights protection supposedly limited by those decisions and
to strengthen existing laws to increase deterrence and adequately
compensate victims of discrimination.ﬁ>-However, the Act
undeniably does much more than just address recent Supreme Court
decisions. The Act will entirely restructure the existing civil
rights scheme in the areas of disparate impact analysis, the
handling of "mixed-motive" cases, bars to collateral attack,

limitations on actions, the availability of compensatory and

punitive damages, attorneys fees, and expert witness fees. The

136 cong. Rec. S 1018 (Pebruary 7, 1990).
5,

8 Section z of the Act reads as follows:

"{a) Pindings.- Congress finds that-
(1) 1n a series of recent decisions addressing empiogment discrimination ciaims under
Federal law, the Supreme Court cut back dramaticaily on the scope and effectiveness of
civil rights protections; and
{2) existing protections and remedies under Federa! law are not adequate to deter
uniawful discrimination or to compensate victims of such discrimination.

{b) Purposes.- The purposes of this Act are-
(1} respond to tne Supreme Court's recent decisions by restoring civil rights protections
that were dramaticaily iimited by these decisions; and
{2} to strengthen existing protections and remedies available under Federal civil rights
iaws to provide more efferrive detorrence and adegnate cumpensaticn for viclizms ot
discrimiaation,”




proposed legislation is not merely restorative or curative, but
is in many respects new and radical.

Given the stated purposes of the Act, an analysis of the
necessity or desirability for passing such legislation must
determine: (1) whether the recent Supreme Court rulings have the
adverse impact on civil rights claimed by proponents of the Act;
and {(2) whether the Act itself will be beneficial to the
advancement of c¢ivil rights. Since specific sections of the Act
have been drafted in response to specific Supreme Court cases, my
analysis of both issues will be discussed by comparing past court
decisions with key sections of the proposed aAct.

In ultimately answering both questions in the negative, 1
have reached my conclusions based on three fundamental concepts
which guided the 1964 Congress in the enactment of Title VII, and
which I believe to be necessary to any effective civil rights
legislation. Those three principles are: (1) employment
discrimination law should protect individuals from arbitrary
employment discrimination, but absent discrimination, should not
be concerned with numerical balancing of all protected groups
within all job classifications; (2) employment discrimination
laws should intrude as little as possible on the authority of
employers to make employment decisions; and (3) voluntary
compliance and prompt and inexpensive dispute resolution best

serves those whom Title VII seeks to protect.7

' 110 Cong. Rec, 13,088, et. seq.




Review ot the various sections of the Act reveals that its
proponents consistently seem to focus on the mistaken premise
that the effectiveness of civil rights laws can be measured
solely by reference to how many plaintiffs win cases, or how
uniform the representation of each protected class is within each
of the employer's job classifications. They seem to lose sight
of one of the original purposes of the Act, which was to
encourage conciliation, voluntary compliance with the law, and
swift and inexpensive resolution of disputes.8

There is no doubt that discrimination in employment still
exists, and appropriate efforts should be made to eradicate all
forms of discrimination. But if enything, the advancement of
civil rights protection may be better served by adhering to the
fundamental concepts above. BAny revision of the civil rights
laws should focus on simplifying and streamlining the mechanisms
for addressing employee concerns, rather than endorsing litigious
procedures that result in protracted litigation and intensive
court and agency supervision of businesses.9
The remedial provisions of Title VII were patterned after

the National Labor Relations Act (NLRA).10 In fact, in the

legislation as originally proposed, the Equal Employment

¥ iritten statement of Glea D, ¥ager before the House Committee on Education and Labor and the
Tcmzittee on the Judlclary, Subcommiftee on Civil and Constitutional Rights, Yarch 20, 1390, p. 7.

see, c.arx, supra., p. 817; Written Statement of Victor Schachter befare the Committee on Educaticn
104 Laber and Caommittee on the Judiclary, Subcommittee on Civil and Comstitutionai Rights, March 13, 1990, p.
4.

loﬁam.swrm,p.ﬁi




Opportunity Commission (EEOC) would have had authority to decide
its own cases after an adversarial hearing and to issue its own

orders.ll

Unfortunately, this provision was eliminated in a
compromise to gain support for passage of Title VII, leaving the
EEOC with only the power to investigate allegations of
discrimination and either sue employers on behalf of individuals
or issue right to sue letters to the individuals who were
discriminated against.

One consequence of this compromise has been the salutary
role the federal courts have played in fleshing out the skeletal
framework of the statute, which lacked specificity in a number of
vital areas. As one former EEOC Commissioner has stated,
"Congress left it largely to the courts to mold Title VII into
the historic and effective tool it often has been."!!

Lest only one side of the tale be told, it should be noted
that there are two recent Supreme Court decisions which appear to
warrant legislative action by Congress: Patterson v. McLean Credit
Union, which limits the scope of 42 U.S.C. § 1981, and Lorance v.
AT&T Technologies, Inc., which sets affects the point from which the

statute of limitations runs in Title VII cases. With the

possible exception of the decisions in those cases, which are

Hoyorten, Equai Employment Law: Crisis in Interpretation - Survival Against the Qdds, 62 Tulane L.
Rev, 681, n. 3 {Karch 1988). See aiso, M, Sovern, Logal Restraints on Aacial Discrimination in Enpioyment,
105-1% (1966); 3erg, Fauai Empioyment Opportunity Under the Civil Rights Act of 1964, 31 Brookign L. Rev. 3,
93-85, 36-37 {1964); Rosen, Division of Authority Under Title Vi1 of the Civil Rights Act of 1364: 4
Preiimingry Study 1n fFederal-State interagency Relations, 34 Geo. Wash. L. Xev. 346, 891 (196§).

12 See, ¥orton, 1d., p. %95,




discussed more fully below, the Supreme Court has not reduced any
of the protection available under our civil rights laws. The
Court has continued to balance the interests of protected
individuals in equal employment opportunities while limiting
intrusion on the legitimate business decisions of employers. As
stated by one author:

"In short, the new majority on the Court has
signaled that future rulings on employment
discrimination will turn on an examination of each
individual employment relationship or practice and
not on presumptions, statistics, inferences and
other technical legal devices. They have sent a
clear message that affirmative action and minority
set-aside programs will not receive automatic
approval but will be carefully scrutinized to
ensure that they do not unduly trample the rights
of nonminority, nonprotected employees.

This is welcome news for employers of all sizes
and descriptions because these decisions give them
a chance to defend against civil rights related
employment suits on an equal footing with their
adversaries.

On the other hand, the decisions should not be
cause for alarm among civil rights proponents;
contrary to the more intemperate reactions on both
sides, the major victories of the civil rights
movement of the 1960's have been left intact. The
Court's fundamental devices for assessing
employment discrimination remain in place."13
While the majority of the Court's recent decisions appear to take
to heart the fundamental principles behind the enactment of Title
VII, the following analysis of the major sections of the Act will
reveal clearly that it seems to be designed to undermine those
principles. Some of the major changes wrought by the Act are in

the area of disparate impact analysis. In order to see the

B35 Colesan, vew fules fzr Civil Rugnts, 75 A.B.A.J., p. 78 (321, 2383),
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effect the Act has had, some review of traditional disparate

impact analysis 1s necessary.

DISPARATE IMPACT ANALYSIS PRIOR TO THE ACT

One of the prime examples of the Supreme Court's advancement
of civil rights law has been its creation and expansion of the
disparate impact theory, first used in Griggs v. Duke Power Co.14
Proponents of the Act argue that a recent Supreme Court decision,

5 overruled Griggs and drastically

Wards Cove Packing Co. v. Antonio,
changed the disparate impact theory. In order to determine
whether they are correct, it is necessary to briefly review the
evolution of disparate impact analysis.

Simply stated, the disparate impact thecry holds that a
facially neutral business practice which disproportionately
excludes applicants or employees from a protected class cannot be
used, even if the employer has no intent to discriminate, unless
the employer can show a business necessity for the criteria.
Business necessity under Griggs traditionally exists wherever an
employer's legitimate goals of safety and efficiency are
significantly served by (even if they do not require) the
challenged selection criteria. The Griggs court struck down Duke

Power Company's use of a general intelligence test and a high

school completion requirement, since they were adopted "without

3 1295, ot 2115 (1389),




meaningful study of their relationship to job performance
ability. "1

In an effort to balance the interests of protected
individuals with the richts of employers to make legitimate
business decisiocns without court interference, the court
established a system of allocuting burdens. Under the Griggs
allocation of burdens, once an employe~ shows that the practice
disproportionately disqualifies members 2f a protected class, *he
employer must produce evidence that the employment practice
"bears a demonstrable relationship to successful performance of
the jobs for which was used. "

A few years after the Griggs decision, in Albemarle Paper Co. v.
Moody,18 the Supreme Court rejected a paper mill's testing
program which disproportionately impacted black employees because
the employer failed to show that the tests were job related. In
Albemarle, the Court introduced a third step in the allocation oz
burdens: if an employer does prove job relatedness, the burden
shifts back to the employece to show that "other tests or
selection devices, without a similarly undesirable racial effect,

would also serve the employer's legitimate irterest."!

-
Y




Until 1988, all of che disparate impact cases decided by the
Supreme Ccurt had invonlved objective criteria, such as test
results, height and weight .equirements, or the nec=2ssity oif a
high school diploma. The Suprem?2 Court had not decided whether
the disparate impact analysis could be used where subjective
criteria, such as judgment, honesty, or loyalty were involved.
The federal circuit courts were in conflict regarding the
permissibility of challenging an employer's use of subjective
criteria, in its hiring and promotion practices. Plaintiffs had
frequently attemp“ed tfto use the disparate impact theory to
challenge subjective practices related to job &ssignments,
promotion, transfer, and salary decisions, as well multifactor
performance assessment policies. Courts in the Second, Third,
Sixth, Ninth, Tenth, Eleventh, and District of Columbia Circuits
permitted the disparate impact analysis to be used in such cases.
The Fourth and Fifth Circuits did not. The Seventh and Eighth
Circuits were inconsistent in their approach to the issue, and
the First Circuit had not addressed the issue.%!

Prior to June 1988 three major issues relating to the use of
the disparate impact theory were unresolved by the Supreme Court:
(1) whether plaintiffs may challenge subjective employment
practices or criteria under this theory, (2) 1f so, what
evidentiary burden must defendant emplovers meet to successfully
rebut assertions that subjective practices are violative of Title

R < TR R T

>
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Lee, Sudjectise tpic,Tent fracticgs ang Disoarate (moect, Imp. Rel. L.
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VII, and (3) whether plaintiffs may attack the cumulative effects
of an employer's practices instead of identifying each of the
specific policies or practices that disfavor a protected

class.:-

In an 8-0 opinion in June 1988, the Supreme Court decided in
Watson v. Fort Worth Bank and Trust® that the disparate impact
theory could be applied to cases involving subjective employment
criteria. Justice O'Connor's opinion suggests that the court
sanctioned the disparate impact analysis for subjective practices
because of concern that an employer could simply combine an
objective criterion with subjective practices to insulate itself
from the Griggs impact analysis and recognition that
"undisciplined" subjective decision-making could have the same
discriminatory effects as a system pervaded by intentional
discrimination.-* The court could not reach a consensus on the
two remalning 1issues.

The day after announcing its Watson decision, the Supreme
Court granted certiorari in Wards Cove to determine what standard
of causation must be met by plaintiffs in establishing a prima
facie case of discrimination under the disparate impact theory.
This case gave the Court the opportunity to consider for the

second time what burden employers must meet to establish business

<

. “aa
Cowee & 425330,

soav D736 fewozizz, T, Sampsan 5 E. Lyoms, Aecent Deveicoments 1 Trtle vii dctions, 31 For
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necessity and the propriety of allowing plaintiffs to attack a

multifactor hiring or promotion scheme on the basis of its

cumulative effects.?

Regarding the issue of causation, the majority opinion of
Justice White stressed that Supreme Court rulings in previous
disparate impact cases

"have always focused on the impact of particular
hiring practices on employment opportunities for
minorities [emphasis in original]. Just as an
employer cannot escape liability under Title VII
by demonstrating that 'at the bottom line,' his
workforce is racially balanced (where particular
hiring practices may operate to deprive minorities
of employment opportunities), see Connecticut v.
Teal... a Title VII plaintiff does not make out a
case of disparate impact simply by showing that
'at the bottom line,' there is a racial imbalance
in the workforce [emphasis in original]. &as a
general matter, a plaintiff must demonstrate that
it is the application of a specific or particular
employment practice tﬁat has created the disparate
impact under attack."

It is clear then, that employees must attack a specific practice
or a specific combination of practices in establishing a prima
facie case, rather than relying on the bottom line analysis.
Regarding the employer's burden in rebuttal of a prima facie
case, the majority opinion stated unequivocally that only the

burden of producing evidence of a legitimate business

B The facts of the case invoived a chalienge to the hiring, prometion, 2nd work assigament tractices
at two Alasxa saimon caaneries, 7ilipino and Native American unskiiled {canmery; empicyees charged ihar the
canneries' use ¢f nepotism, rehire preferences, separate hiring channels for uaseiiied and skilied (nencannery)
308, and refusal to promote from within, resulted in a work force seqregated by naticna. corigin and rac

" T3¢

Yancannery worders were predeminantiy walte, and cannery workers were overwheimingiy mit
addition, the housing and eating faciiities for cannery and noncannery werkers were segr

25
K re e L oAy
[/ TR A M DU
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justification shifts to the employer once a plaintiff proves a
prima facie case. The ultimate burden of persuasion remains at
all times with the plaintiff.

The Court in Wards Ccve gave additional insight into what is
required for an employer to meet the burden of production by
stating that the dispositive issue with respect to business
necessity is whether "a challenged practice serves, in a
significant way, the legitimate employment goals of the

wik

employer. The Court stated "the touchstone of the inquiry is

a reasoned review of the employer's justification for his use of

wll

the challenged practice, neither accepting "a mere

insubstantial justification,”™ nor requiring that the employment

practice be "essential" or "indispensable."28

The Court acknowledged that 'some of our earlier decisions
can be read as suggesting that the burden of persuasion shifted
to the employer in impact cases,"29 but stated that those cases
should have been understood to mean an employer's burden is one
of production, not persuasion.

Early on, the Grigcgs decision had created confusion among

lower courts by seeming to endorse two competing theories of

equality: the equal treatment theory, which seeks to guarantee

12




fair process in hiring, and the theory of equal achievement,
which is result oriented in the sense that it strives for racial

parity after years of discrimination.®

For example, the Griggs
court supported the job redistribution goals of the equal
achievement theory by indicating that facially neutral employment
practices aren't allowable if they "freeze" the status quo of
prior discriminatory employment practices.31 While this

implicit endorsement of preferential hiring is consistent with
the equal achievement theory, the Court seemed to endorse the
merit-based principle of equal treatment when it stated '"Congress
has not commanded that the less qualified be preferred over the

"32 AS a

better qualified simply because of minority origins.
result of the tension between the two competing theories of equal
opportunity in Griggs, lower courts applying the decision often

differed on the degree of justification required of an employer

3 The equal treatment theory, one of color blindness, urges that employers make hiring decisions
without regard to race (and presumably sex). Job appiicants should compete pureiy on the basis of merit, thus
free from the nhandicap of racial prejudice. See Comment, The Business Necessity Defense to Disparate-Impact
Ligbility Under Title ¥i1, 46 . Chi. L. Rev 911, 921 (1979).

The theory of equal achievement focuses on the disabling effects of previous discrimination that
prevents many minorities from being competitive for certain positions. Because even "ccior biind" practices
may eliminate minorities from consideration because prior discrimination made them less competitive, any
practice having an adverse impact on minorities or other protected groups requires a compeliing justification.
See Friedman, The Burger Court and the Prima Facie Case in Employment Discrimination Litigation: A Critique, 65
Corneii L. Rev. 1, 12 (1979}, See also, Fiss, A Theory of Fair Employment Laws, 38 U. Chi. L. Rev. 235, 244-
249 (1971,

P

31
474 (1987).

401 0.5, at 430; see aiso, Liebman, Justice ¥hite and Affirmative Action, 58 U. Colo. L. Rev. 471,

32451 0.5, at 436,
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to uphold a practice which created a disparate impact.33 Griggs
added to the confusion by speaking in terms of both "business
necessity" and "relat{ion] to job performance."34

Wards Cove resolved the conflict inherent in Griggs by
implicitly adopting the theory of equal treatment. By excluding
criteria that fail to measure merit, Wards Cove focuses on the
fairness of an employment practice rather than the results.®
This decision brings the Court full circle, articulating the
equal treatment theory, which is consistent with the legislative
intent behind Title vII%® and merges what some courts had held
to be distinctly different burdens of allocation in disparate

3

impact and disparate treatment cases. The merging of the

(9]

3 See Contreras v. City of Los Angeles, 656 F. 2d 1267, 1275-76 (9th Cir. 1381), cert. denied, 455
0.8, 1021 (1982} (requiring that a practice be “job-reiated") with Green v. Missourt Pacific R.R., 323 ¥, 2d
1290, 1293 {8tn Cir. 1975)("[Bjusiness necessity...connotes an irresistible demand.”).

M 401 0s. at 431
5 See, The Supreme Court - Leading Cases {//, Harvard U. L, Rev., Vel. 103:137, p. 320, 356 (1989).

3% 401 0.5. at 434 ("Proponents of Title VII sought throughout the debate to assure the critics that
the Act wouid have no effect on job-related tests."); Senator Humphrey deciared during the debate that “the
word discrimination...means different treatment. That is all it means.” 110 Cong. Rec. 5864 (19%4) (remarks of
Sen. fiumphrey). In urging passage of the Act, Semator Muskie added, "[The Act] seeks to do nothing more than
to iift the Segro from the status of inequality to one of equality of treatment.” /d. at 14,238 (remarks of
Sen, Muskie). According to a memorandum piaced in the record by Senator Case, "Title VII says mereiy that a
covered empioyer caanot refuse to hire scmeone simply because of nis color;...it expressiy protects the
enpioyer's right to insist that amy prospective applicant, Yegro or white, must meet the appiicable job
qualificatiozs.” Id. at 7247; 42 U.5.C. 2000e-2(j) {1982) states, "Nothing contained in this subchapter shall
be 1nterpreted to require any empioyer...to grant preferential treatment to any individual or to any group...on
account of an impalance which may exist with respect to the total number or percentage or persons of any
race....”; See aiso, Goid, Griggs Folly: An Essay on the Theory, Proolems, and Origin of the Adverse Impact
Definition of £moloyment Discrimination and a Recommendation for Reform, 7 Indus. Rel. L.J. 429, 483-303, 364-
567 (1983){azaiyzing the iegisiative history of Title VII); Helfand & Pemberton, The Continuing vitaiity of
Titfe v11 Disparate Impact Analysis, 36 Mercer L. Rev. 939, 944 (1985).

27

T, Sampson & E., Lyons, supra., p. 1.
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burdens will aid in bringing consistency to the implementation of
Title VII.

Proponents of the Act contend that the Wards Cove decision
eliminates the disparate impact model introduced in Griggs.
However, the case doesn't reach that far. Plaintiffs retain the
weapon of disparate impact, and may now apply it even to cases
involving subjective employment criteria. Wards Cove conforms
disparate impact law with the equal treatment theory originally
espoused in Title VII, and resolves much of the ambiguity that
arose out of the Griggs decision.

Some of the concern by proponents of the Act is undoubtedly
based on the fear that plaintiffs will be unable to identify a
particular practice or group of practices that actually cause a
workforce imbalance. However, in view of the liberal discovery
rules and the record-keeping requirements of the EEOC's Uniform
Guidelines on Employee Selection Procedures, 29 C.F.R. § 1607.1
et. seq. (1988), information concerning the effects of an
employer's practices is as readily available to plaintiffs as it
is to the defendant. 1In addition, plaintiffs may use requests
for admission to force the employer to admit what factors are
used in making employment decisions and what factors the employer
will rely on in articulating reascons to justify selection
criteria. With such information, plaintiffs can employ multiple

regression analyses to identify and isolate the effects

15




attributable to the various employment practices used by an

employer.38

DISPARATE IMPACT UNDER SECTION 4 OF THE ACT

In introducing the Act, Senator Kennedy stated:

"In the Wards Cove decision, the Court unfairly
shifted a key burden of proof from employers to
employees, in cases involving practices that
operate to exclude minorities and women. Hundreds
of cases in the past two decades have struck down
subtle and not-so-subtle practices designed to
keep minorities and women from participating fully
and fairly in our economy. By shifting the burden
of proof to workers, the Supreme Court has made it
far more difficult and expensive for victims of
discrimination to challenge the barriers they
face.

Wards Cove was a 5 to 4 decision in 1989 that
overruled the unanimous Griggs decision by Chief
Justice Burger in 1971. Chief Justice Burger was
right in 1971, and Congress should restore the law
in 1990.

What is at stake in this apparently technical
restoration of the law is of profound importance
for the future of our country. Ninety-one percent
of the growth in the Nation's workforce in the
1990's will be women and minorities. If America
is to compete successfully in the world, Congress
cannot look the other way while the Supreme Court
erects artificial and senseless bar;iers to their
full participation in our economy.'’

There are three aspects of the Wards Cove decision which
proponent of the Act seek to change: (1) The requirement that the

plaintiff identify the specific elements of the employer's

1 feqression anaiysis 1S a technique that seeks to correlate one hypothesized factor {e.g. the
empioyer's nondiscriminatory expianation of hiring practices) with the actual resuits of niring. Muitipie
regression is a simiiar techaique, except that it seeks correlations when multipie factors are invoived. See,
Campbeil, Regression Analysis 1n Title Vii Cases: Minimum Standards, Comparable Worth, and Other 1ssues Where
Law and Statistics Meet, 36 Stanford L. Rev. 1299 (1984).

3 136 Cong, Rec, S 1013 (FPebruary 7, 1990) (remarks of Sen. Kennedy).

16




practice that is causing the disparity; (2) The requirement that
the burden of persuasion remain with the plaintiff at all times;
and (3) the ability of a defendant to justify disparate impact by
showing that the challenged practice serves, in a significant
way, legitimate employment goals, even though the practice is not
essential or indispensable.40

Section 4 of the Act' will not require the plaintiff to
identify specific elements of the employer’'s business practices
that create a disparate impact. Instead the plaintiff will be
allowed to establish that an employment practice or "overall

employment process" is unlawful when it results in disparate

impact upon a protected group. Section 3(n) of the Act defines

0 Gritten statement of N. Thompson Powers before the House Committee on Education and Labor and the
Committee on the Judiciary, Subcommittee on Civil and Constitutional Rights, Pebruary 27, 1990, pp. 2-3.

il Section 4 of the Act provides:
"Section 703 of the Civil Rights Act of 1964 (42 U.S5.C. 2000e-2) is amended by adding at the end
thereof the foliowing new subsection:
"{k) Proof of Unlawful Emplogment Practices in Disparate Impact Cases.-
{1) An unlavful employment practice is established under this section when-

(M) a complaining party demonstrates that an employment practice results in a
disparate impact on the basis of race, color, religion, sex, or national crig:y,
and the respondent fails to demonstrate such practice 1s required by business
necessity; or

{B) a complaining party demonstrates that a group of employment practices
results in a disparate impact on the basis of race, color, religion, sex, or
natienal, and the respondent fails to demonstrate that such practices are required
by business necessity, except that-

{1} if a complaining party demonstrates that a group of employment practices
results in a disparate impact, such party shali not be required to demonstrate
wnich specific practice or practices within the group resuits in such disparate
impact; and

{11) if the respondent demonstrates that a specific emplogment practice within
such gqroup of employment practices does not contripute to the disparate impact,
the respondent shali not be required to demonstrate that such practice is
required by business necessity.

{2} & demcnstratlon that an enployment practice is required Dy Gusiness necessity may be
used as a defense oniy against a ciaim under this subsection.'.”

17




the term "group of employment practices'" as "a combination of
employment practices or overall employment process." Since the
plaintiff would not be required tc identify a specific practice
or group of practices, "[tlhe legal inguiry would be changed from
an examination of a single suspect practice into an open-ended
inqguisition of an employer if its total workforce did not reflect
some idealized numerical balance suggested by a plaintiff."42
By allowing the plaintiff to base a disparate impact case on the
results of an "overall employment process,”" the Act will
effectively create the presumption that any workforce imbalance
is the result of employment discrimination. The Act appears to
ignore the fact that there may innocent causes for such an
imbalance. As stated by Justice O'Connor in Watson

"It is completely unrealistic to assume unlawful

discrimination is the sole cause of people failing

to gravitate to jobs and employers in accord with

the laws of chance. It would be equally

unrealistic to suppose that an employer can

eliminate, or discover and explain, the myriad of

innocent causes that may lead to statistical

imbalances iﬂ the composition of their

workforces."
In essence, the plaintiff is allowed to use "bottom line”
statistics to show disparate impact. Without pointing to a
specific practice or practices, the plaintiff need only point to

the entire list of the employer's selection practices and

requirements: where it recruits, where it advertises, when it

4 Written statement of Lawrence I. Lorber before the Senate Committee on Labor and Human Resources,
February 27, 1930, p. 4.

31085, ctLoat 2730,
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accepts applications, what qualifications it imposes,
requirements for interviews or references, and so on. Without
establishing causation between any particular practices and the
disparate impact, plaintiff has made a prima facie case under the
Act. The employer must then go through each and every employment
selection criterion that he uses, and prove which ones have no
disparate impact. After doing that, if any of the practices have
a disparate impact, the employer must then prove that the
particular practice used is essential to effective job
performance. It will be hard enough to prove that objective
criterion, such as height and weight requirements, are essential
to effective job performance, but it will be impossible to prove
that subjective factors such as honesty, loyalty, and judgment
are essential.

The effect of the Act is to reject long accepted Title VII

ﬁ4 and New York Transit Authority

jurisprudence. In Connecticut v. Tea
v. Beazer® the Supreme Court rejected use of such a "bottom line"
analysis and required that plaintiffs prove that a particular

practice or practices caused the disparate impact. Perhaps the
case most directly on point is Furnco Consﬂnuﬂknn(brp.v.twuersfs

In that case, the court specifically held that where plaintiffs

challenged an employer's hiring processes, which involved

Hogzr g, 440, 446-448 (1982).
Y 0.s, 568, 387 0. 31 (1579),
438 0., 367 (1978).
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delegating responsibilities to a supervisor who hired mostly
former employees who had worked for him previously, the case
should be analyzed as a disparate treatment case rather than a
disparate impact case. This provision of the Act would also
apparently conflict with § 703(3) of Title VII, which expressly
states that employers are not required to maintain numerical
balances or grant preferential treatment to eliminate numerical
imbalances, yet the Act does not purport to amend that section.
Absent some indication of intentional discrimination or
identification of an employer practice causally connected to the
such an imbalance, there is no sound reason to find a prima facie
violation of Title VII.

The second area the Act seeks to address is the requirement
of Wards Cove that the burden of prcof always remains with the
Plaintiff. 1If the plaintiff succeeds in proving a prima facie
case, the Act will place the burden of persuasion on the employer
to prove that the employment practice causing the disparate
impact is justified by "business necessity."

Proponents of the Act attempt to justify the shifting of the
burden of proof to the employer by interpreting Wards Cove as
requiring that plaintiffs undertake the virtually impossible
task of proving a negative, i.e., the absence of any conceivable
business justification for a challenged practice. Wards Cove
never imposed such an obligation. A plaintiff's only obligation
under Wards Cove is to show that alternative business practices

with no disparate impact can be used as effectively as the
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challenged practice. This is consistent with the reason for the
underlying allocation of burdens, which is simply to facilitate
the orderly and focused presentation of evidence.!!

By placing the burden of persuasion upon the employer to
establish justification for a particular business practice,
Section 4 will relieve the plaintiff from determining whether
there are any alternative practices that would be as effective
for the business without the resulting adverse impact, and place
the burden on the employer to prove there is no possible
alternative to the way its business is operated that might lessen
the adverse impact upon protected groups. The Act will
implicitly overrule the standard set in Albemarle fifteen years
ago.

Placing the burden of persuasion on the employer goes
hand-in-hand with the third area the Act seeks to address, which
is the test for determining whether a practice causing a
disparate impact is justified. As defined by the Act, a
selection criterion may be justified by business necessity only
if it is proven to be essential to effective job performance. This 1is
obviously a more stringent standard of justification than the
test announced in Wards Cove. This elevation of the degree of
justification required of employers squarely conflicts with prior

Supreme Court decisions, which have held that manifestly

i 138 1.5, at 577, See alsc. u.S. Postal Service 30ard of Governors v. Arkens, 460 U.S. 71, 713
{1983) (the disparate treatment modei "is zereiy a sensible, orderiy way to evaluate evidence 1n ii1ght of
common egperlence as it Lears an the critical questicn of discriminatioen.”).
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job-related criteria do not have to be essential or indispensable
in order to be sustained,48 even 1ir cases where the term

"business necessity" is used. Even worse, the judgment as to
what is essential will not be made by the employer but by a judge
or possibly a jury, and then in the context of a numerical
deficiency rather than actwal business needs. This is precisely
the problem identified in Furnco of requiring courts to assume
the difficult, if not impossible, burden of zscertaining what
hypothetical practices would be essential to a given business.

In that case, tne Court astutely noted that "courts lack

competence to make business decisions."49
The cumulative effect of the changes proposed in Section 4
is staggering. Charles Fried, a professor at Harvard Law School
and former Solicitor General of the United States, stated the Act
"contains some provisions that are unfair, extreme, and
dangerously, pointlessly intrusive into the inner workings of
private businesses and institutions of all sorts...."% With
regard to Section 4, he stated, "This section comes as close to
anything I have seen in federal legislation to imposing quota

hiring throughout the private sector."!
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Any reflection on how the Section will work makes such a
conclusion inescapable. As indicated above, a plaintiff ac ing
an employer of discrimination by race only needs to show that the
employer hires a lower proportion of minority employees than is
available in the workforce. The reality is that actual work
responsibilities tend constantly to alter over time, as the
conditions of each job, . 1e market, technology, governmental
policies, and intellectual and social fashions change. As a
result, it is rarely possible to define precisely the content of
a particular job. Qualities such as alertness, common sense,
compatibility with others, drive, ethical sensitivity, judgment,
and originality are needed to perform almost any job. Yet, there
is little agreement about how to detect or measure these
gualities.

The Act places business planners in the dilemma of having to
choose between quotas and the legal requirement of proving that
each and every aspect of the employment process, in addition to
the overall process itself, is not only reasonable and manifestly
related to bona fide job requirements but is also essential or
indispensable.

The sponsors of the Act provide no explanation how an
employer can prove that common employment practices such as job
recommendations or supervisory evaluations can be proven
essential. '"The legislation is based on the favlty premise that

every employment practice, including interviews, supervisory
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ratings and the like, can be reviewed with scientific

"2 It is in conflict with Title VII in that it will

precision.
encourage employers to adopt quotas, something never sanctioned
by Title VII, or face extremely unpredictable and risky prospects
of litigation.

By forcing employers toward the use of quotas, the Act will
work against the very persons it Act aims to help, primarily
disadvantaged minorities and women. Employers who replace merit
systems with quota systems are, in many circumstances, forced to
restructure jobs to correspond with the quota systems they are
using. Employers typically do so by breaking complex jobs down
into their component parts in order to create a multiplicity of
simple, repetitive tasks. Once this is done, as it was in a
large number of jobs in the first half of the century, and again
in the last two decades, individual competence becomes irrelevant
and workers are treated as interchangeable parts. Job
satisfaction wanes because there is no longer any challenge. 1In
addition, having been relegated to the level of a machine,
employees become replaceable, frequently either by machines or
foreign workers willing to work for less pay.

A growing body of empirical evidence suggests that, as our
employment discrimination and other laws have required employers
to artificially restructure jobs and selection practices, we as a

country have become less efficient, less productive, and less

able to compete with our foreign competitors. As businesses

.oroer, supra., p. I,
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become less competitive, business drops off and jobs are lost.
The first jobs to be eliminated are usually the marginal jobs
occupied by unskilled and untrained workers, the very people that
need work the most. Such results are plainly inconsistent with
Title VII's goal of increasing employment opportunities for
minorities and women. Making our businesses more competitive,
and in the process, creating more jobs, requires that employers
be allowed to experiment with employment selection devices and
find the ones that work best for them.® To the considerable
extent that Section 4 of the Act forces employers toward quotas,

it is at odds with that goal.

"MIXED-MOTIVE'™ ANALYSIS PRIOR TO THE ACT

Another area the Act would significantly change is the
traditional analysis of "mixed-motive" cases. 'Mixed-motive"
cases in the employment context are those cases in which both
legal and illegal factors enter into an employment decision.
Section 5 of the Act is intended to expand upon the Supreme

5 which was decided

Court's decision in Price Waterhouse v. Hopkins,
as a '"'mixed-motive" case.
Before discussing the Supreme Court's decision in Price

Waterhouse, it will be helpful to provide some background

regarding "mixed-motive" cases. The "mixed-motive" doctrine

Y Lerner, Masnington v. Cavis: Quantity, Guality, and Equairty in Employment Testing, 1376 Sup. Ct,

Fey, 183, 104-10%,
Y el
T35, CtL 1775 (1989).
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appears to have its genesis in Mt. Healthy City Board of Education v.

% Doyle was employed by the board of education as a

Doyle.
school teacher. In 1969, he was elected president of the
Teacher's Association. Beginning in 1970, he was involved in
several incidents, including an argument with another teacher in
which that teacher slapped him, an argument with cafeteria
employees over the amount of spaghetti that he had been served,
and using profanity and making obscene gestures toward students
as a result of their failure to obey him. Finally, in February
1971, in response to a memorandum from the school principal
relating to teacher dress and appearance, Doyle contacted a local
radio station regarding the memorandum and criticized the
adoption of the dress code. Approximately one month later, Doyle
was notified that he would not be rehired. When he requested a
statement of reasons for the decision not to renew his contract,
his lack of tact in handling professional matters was cited,
specifically referring to the radio call and the obscene gestures
made to students. Doyle argued that he was being discharged for
constitutionally protected conduct. The Supreme Court agreed
that Doyle met his burden of proving that constitutionally
protected conduct (the call to the radio station) was a
"motivating factor” in the board's decision not to rehire him,
and stated that the board then had the burden of proving by a

preponderance of the evidence that it would have reached the same

49 0.5, 274 (1977).
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conclusion absent the protected conduct.

% in the context of

Mt. Healthy was applied in Wright Line, Inc.
Section 8(a)(3) of the Labor Management Relations Act, which
makes it unlawful to discriminate against employees based on
their union activities or sympathies. 1In that case the NLRB held
that the General Counsel had the burden of proving that the
employee's protected conduct was a substantial or motivating
factor in the employee's discharge. The Board held that if there
was another legitimate reason for the discharge the employer
could avoid a violation of the Act by proving that the discharge
rested on the employee's unprotected conduct, and that the
discharge would have occurred absent any protected conduct.

The NLRB's Wright Line principle was expressly approved by
the Supreme Court in NLRB v. Transportation Management Corp.57 The
Court, relying on the Wright Line precedent, characterized the
doctrine as one where the employer could prevail by presenting an
"affirmative defense”, which under normal rules of burden of
proof, placed upon the employer the burden to sustain its
affirmative defense by a preponderance of the evidence.

Despite this precedent, the federal circuits had been split
in deciding whether the burden ever shifted to the employer in
"mixed-motive" employment cases. A number of circuits had held

that the plaintiff in a "mixed-motive" case under Title VII bears

B 951w 1083, 1C5 LRRM 1169 (198G), enforced, 662 F.2d 339 (lst Cir. 1981}, cert. denied, 435
0.5, 989 (1982).

ST 462 0.5, 333 (1383).
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the burden of proving that the adverse decision would not have
been made but for the discriminatory motive involved.®® Other
circuits had held that once a plaintiff shows that a
discriminatory motive played a part in the decision, the burden
of persuasion shifts to the employer to show that it would have
made the same decision in the absence of the discriminatory
motive."

The primary import of the Price Waterhouse decision is that it
determined which party has the burden of proving causation in a
"mixed-motive" setting. Ann Hopkins worked for Price Waterhouse,
a "big eight" accounting firm. 1In 1982, she was one of
eighty-eight partner candidates, the only female, and had brought
the firm more business than any of the male candidates being
considered. The first time she was considered for partnership,
the partners in her office supported her, but others expressed
opposition on the basis of her "interpersonal skills". As a
result, a one year "hold" was placed on her candidacy. Of the
eighty-eight candidates that year, 47 were admitted to
partnership, 21 were rejected, and twenty, including Hopkins,
were held for reconsideration the following year. Of 662

partners in the firm, only seven were women. One partner, a

3 See McQuiilen v. Wisconsin Educ. Ass'n Council, 830 P.2d 659 (7th Cir. 1987), cert. denied, 108 §.
Ct. 1068 (1988); Peters v. City of Shreveport, 818 P.2d 1148 (5th Cir. 1987); Bellissimo v. Nestinghouse £lec.
Corg., 764 P.2d 175 (3rd Cir. 1985), cert. denied, 475 U.S. 1035 (1386); Ross v. Communications Satellite
Corp., 153 P,2¢ 355 (4th Cir, 1985).

9 See, Ber! v. County of Westchester, 349 P.2d 712 (2d Cir. 1988); Terbovitz v. Fiscal Court of
Adair County, 815 P.2d 1il (6th Cir. 1387): Fieids v, Clark Univ., 317 P.2d 931 {lst Cir. 1987); Bell v.
8irmingham Linen Serv., 715 F,2d 1552 (11th Cir. 1983), cert. denied, 467 U.S. 1204 (1984).
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supporter of Hopkins, communicated the "hold" decision to her in
a sex-based way, advising her to "walk more femininely, talk more
femininely, dress more femininely, wear make-up, have her hair

bl indicating that she should act more

styled, and wear jewelry,
feminine to overcome the interpersonal relations problems and
succeed next time. Other supporting partners referred to her in
their partnership evaluations in sex-based terms as well.b®
After being denied partnership again the following year,
Hopkins filed Title VII charges of sex discrimination with the
EEOC and then filed a complaint in the U.S. District Court for
the District of Columbia. The firm claimed she was refused
partner status because of her lack of interpersonal skills.®
After reviewing the case, the Supreme Court resolved the

split among the circuits by holding that once plaintiff proves a

prima facie case the burden shifts to the employer to prove that

50 109 5. ct. at 1782,
61 g4,

52 price waternouse is somewhat unigue in that the remarks made about Hopkins were made by her
supporters. Most of the remarks made about her, taken alone, were sex-based oniy and were not necessarily
indicators of sex bias by individual partners or the firm. Even if ser bias eristed, that alone wouid net
constitute a violation of Titie VII, Action, not attitude, is a prerequisite to a finding of discrimination
under Title VII. The denial of partnership was action that couid have constituted discrimination in light of
the fact that remarks were made by her supporters, who were among the virtualiy all-male evaluators for
partnersnip status.

Even more unique about Price Aaterhouse is how it came to be characterized as a "nized-motive” case.
At the district court level, the case was filed and tried as a pure pretext case, using the traditional
McDonnell Dougfas-Burdine disparate treatment analysis. See, McDonnell Douglas Corp. v. Green, 33 §. Ct. 1817
{1973), and Texas Department of Community Affairs v. Burdine, 450 U.S, 248 (1981). The circuit court,
realizing that it cauld not support the district court decision based on the traditional McDonnell Douglas-
Burdine, characterized the case as a "mixed-motive" case in order to affirm the district court's finding of
Iiability, For an exceiient discussion of the bizarre transformation of Price waterhouse from a pure pretext
case into a "mized-motive” case, see generaily, Kandel, Current Developments in Empioyment Litigation, Empl.
Rel. L. J., Vol. i5, ¥o. 1 {Summer 1939}, p. 10l.
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it would have reached the same decision absent any
discrimination. 1In reversing the lower court's opinion that the
employer's proof must be by clear and convincing evidence, all
six Justices who approved of burden shifting agreed that the
employer need prove only by a preponderance of the evidence that
it would have reached the same decision absent any
discrimination.

An important problem that remains unresolved after Price
Waterhouse is the evidentiary showing necessary to shift the
burden to the employer. Justice Brennan, writing the plurality
opinion for three other Justices, would require only that gender
play "a motivating part" in the decision.

Justice White, concurring in the judgment, would not allow
the burden to shift unless the discrimination represents "a
substantial factor," that is, the motivating factor, in the
decision. Justice O'Connor, would only shift the burden in cases
where the employer has created uncertainty as to causation by
knowingly giving substantial weight to an impermissible
criterion. Justice Kennedy, joined by Chief Justice Rehnquist
and Justice Scalia in dissent, would not depart from tradition
disparate treatment analysis used in McDonnell Douglas and Burdine,
and therefore, would never shift the burden of persuasion to the
employer. The conflicting opinions may arise in part from the
test articulated in Mt. Healthy, in which the Court used the terms

"substantial"” and "motivating" interchangeably.
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There is no doubt that the burden-shifting mechanism adopted
by the Court operates to the benefit of plaintiffs, who
previously retained the burden of persuasion throughout the
trial. The extent to which it is an advantage will depend upon
how lower courts interpret the plaintiff's threshold burden of
proof. 1If they adopt the test used by Justice Brennan, the
plaintiff will avoid having to prove the degree to which the
illegitimate factor influenced an employer. Although the
plurality would allow any "motivating factor"™ to shift the
burden, a majority of the court has not sanctioned that test.
Should the issue be decided by the Court in the future, it is
likely that the dissenters and Justice O'Connor would side with
Justice White in requiring that the discrimination be either the
only motivating factor or a "substantial" motivating factor in
the employment decision.

"To employment lawyers, the Supreme Court's Price Waterhouse
[decision] is far less momentous than the media spin to which it
has been subjected."63 The decision in Price Waterhouse doesn’'t
change basic principles with respect to burden of proof or
causation. In terms of framing its decision, the Court is

consistent with its previous '"mixed-motive" precedent.

3 tandel, suora.
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"MIXED MOTIVE UNDER SECTION S5 OF THE ACT

When Price Waterhouse was decided it was greeted as a major
advance by most civil rights advocates because it represented
first time the Supreme Court had recognized the concept of
"mixed-motives" in the Title VII context, and allowed the burden
of persuasion to shift to the employer to prove causation.
Section 5 of the Act® will expand upon the Price Waterhouse
decision by providing that a violation of the Act is established
when a complaining party demonstrates that a prohibited practice
was a motivating factor in any employment decision even though
the decision was also motivated by other factors, and the
employer would have reached the same decision in any event. In
effect, the Act imposes strict liability on employers for
discrimination even though it does not alter the employment
decision.

In contrast to Price Waterhouse, the most drastic effect of
the Act is that the employer cannot use proof that it would have

made the same decision absent the discriminating factor to avoid

b4 Secticn 5 reads as follows:

“(a) In General.- Section 703 of the Civil Rights Act of 1964 (42 U.5.C. 7000e-Z)({as amended by

section 4) is further amended by adding at the end thereof the following new

subsection:
"(1) Discriminatory Practice Need Not Be Sole Motivating Factor.- Zxcept as otherwise
provided in this titie, an unlawful employment practice is estabiished when the compiaining
party demonstrates that race, coior, religion, sex, or national origin was a motlvating
factor for any empioyment practice, even though such practice was also motivated by other
factors.'

i5) Enforcement Provisicns.- Section 706(g) of such Act {42 U.S.C. 2000e-5{q)} is amended by

Inserting before the period in the last sentence the following: ‘or, in a case where a violation

1s established under section 703(1), if the respondent establishes that it wouid have taken the

same action in the absence of discrimimation’.”
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liability under the Act. Rather, an employer can only use such
proof to limit the employee's entitlement to reinstatement or
back pay. The employer will still be liable for attorney's fees
and other damages provided for in Title VII and the Act, such as
the compensatory and punitive damages proposed in Section 8.
There is a punitive aspect to Section 5 that is incompatible with
the overall remedial nature of Title VII. This topic will be
discussed more fully in the discussion of Section 8 of the Act,
but one must wonder what legitimate basis there is for the
rationale that an employer is liable for a discriminatory thought
or action that has no bearing whatsoever on the adverse action
taken against the plaintiff. The fact that an employer can
currently avoid liability by proving he would have made the same
decision absent discrimination arguably serves to limit
litigation over relatively trivial occurrences that have no real
effect on the adverse action. The Act will take away that
disincentive.

There are two ways in which Section 5 conflicts with the
original intent of Title VII. First, it will discourage
settlement of "mixed-motive'" cases. By adding attorneys fees,
compensatory damages, and punitive damages to the price of
settlement, the Act will discourage both employers and plaintiféfs
from settling these cases, giving rise to increased litigation,
and reducing the possibilities for administrative dispute
resolution. This result is completely contrary to one goal of

Title VII, which was to foster conciliation and encourage swift
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and inexpensive resolution of disputes.

Second, the "motivating factor" standard in Section 5
provides little guidance to employers or courts. Decisionmaking
in most employment settings is a multiperson, multifactor
process. While it is unfortunate, it is not uncommon for a
person 1n the process to say things they shouldn't say, or think
thirgs they shouldn't think. In order to limit liability, should
tli1s section become law, employers will have to conduct legal
seviews of personnel appraisals, supervisory ratings and similar
personnel tools in order to delete any phrase or reference which
could be pointed to as a "motivating factor" and which would
thereby subject an employer to absolute liability.

From a business perspective, employers cannot control the
thoughts of each and every employee involved in the
decisionmaking process. The most an employer can do is establish
an employment process that, through an effective system of checks
and balances, prevents decisions from being made for illegal
reasons. An employer who is successful in this endeavor should
be rewarded, not penalized, by the law. Under Price Waterhouse,
those illicit statements or thoughts will produce liability for
the employer only if they were necessary to the ultimate
decision. As Senator Case stated during the 1964 debates in
response to claims that Title VII would become a thought control
bill, "[t]Jhere must be some specific external act, more than a

mental act. Only i1f he does the act because of the grounds
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stated in the bill would there be any legal consequences."65

By imposing liability wherever these statements and thoughts
exist, however, Section 5 comes dangerously close to policing

speech and thought rather than action.®

COLLATERAL ATTACK BAR: THE OQUEST FOR FINALITY

While Section 5 may give cause for legitimate concern about
its constitutionality, those concerns become more concrete in

Section 6 of the Act.!’ Section 6 will overrule the Supreme

89 100 Cong. Rec. S 7254 (1964).

6 Nager, supra., pp. 20-21,

o1 Section 6 of the Act reads as follows:

“Section 703 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-2) (as amended by sections 4 and 5)

1s further amended by adding at the end thereof the following new subsection:
‘(n) Finality of Litigated or Consent Judgment or Orders.-
{1) Notwithstanding any other provision of law, and ezcept as provided in paragraph (2), an

empioyment practice that implements a litigated or consent judgment or order resolving
a ciaim of employment discrimination under the United States Comstitution or Federal
civii rights laws may not be challenged in a claim under the United States Constitution
or Pederal civil rignts laws-

(A} by a person who, prior to the entry of the judgment or order, had-

{1) notice from any source of the proposed judgment or order sufficient to
apprise such person that such judgment or order might affect the interests of
such person; and

{11) a reasonable opportunity to present objections to such judgment or order:

(B) by a person with respect to whom the requirements of subparagraph (R) are not
satisfied, if the court determines that the interests of such person were
adequately represented by another person who chalienged such judgment or order
prior to or after entry of such judgment or order; or

{C) 1f the court that entered the judgment or order determines that reasonable efforts
were made to provide notice to interested nersons.

{2) Nothing in this subsection shall be construed to-

{R) alter the standards for intervention under rule 24 of the Pederal Rules of Civil
Procedure;

{B) appiy to the rights of parties to the action in which the ittigated or consent
judgment or order was entered, or of members of a class represented or sought to
be represented 1n such action, or of members of a group on whose behalf relief was
sought in such action by the Federal government; or

{C} prevent chailenges to a litigated or consent judgment or order on the ground that

{continued...)
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: in an effort to limit

Court's decision in Martin v. Wilks,6
collateral challenges to litigated judgments and consent decrees.

In Wilks, the Supreme Court held that certain white
firefighters were not estopped from challenging a consent decree
entered into between the Justice Department and the City of
Birmingham, to which the firefighters were not a party. The
Supreme Court in Wilks implicitly recognized that existing rules
and procedures, such as class actions, joinder, transfer and
consolidation of cases, and the doctrine of laches, provide an
adequate framework to allow parties to negntiate a consent decree
which ensures finality to the maximum extent possible, while
protecting the individual's right to due process.

Both joinder and class action procedures were created in the
interest of finality and judicial economy, yet both provide
conform to minimum standards of due process. Both processes
recognize that the existing parties to the litigation are in the
best position to determine who may be potentially affected by the
relief sought in the litigation, and both require that the

existing parties provide adequate notice to parties who will be

b7(...ccntlnued}
such juidgment or order was obtained through coliusion or fraud, or 1is
transparentiy 1nvaiid or was entered by a court iacking subject matter
surisdiction,

} Any actien, ot preciuded under this subsectica, that chaiienges an empioyment practice
that 1TpieTents a iitigated or consent judgment or order of the type referred to i
taragraph (1) shal. te brought in the court, and if possibie before :he judge, that
entered such judgment or order.'.”

ey

Ts
ey

169 8. Ct. 2180 (1389),
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joined or become members of a class."

To be sure, the existing parties to a litigated judgment or
consent decree would welcome the finality Section 6 attempts to
bring to the seemingly endless lawsuits that spring up from class
action consent decrees and othe: employment cases. Eowever, some
thought must be given to preserving the rights of affected
parties who were not parties to the original litigation.

Althouygn the p'rpose of Secticn 6 is laudable, the means by
which it seeks to achieve. its end likely will not be able to
withstand constitutional challenge on due prccess grounds.
Section 6 seeks to address any employment practice that implements
a litigated or consent judgment, not just employment practices
require! by the consent judgment, which were at issue in Wilks. It
will reach to prevent challenges to employment practices
implemented to comply with a litigated judgment or consent
decree. even though the particular employment practice complained

0

of is not required by the judgment or decree.7 By foreclosing

subsequent litigation regarding a consent decree by anyone,

63 Large nunbers of peopie similariy situated may be joined into [itigatien through the ciass aciica
mechanisms of Federai Rule of Civil Procedure 23, The court, in certifying a ciass, zust encure that the
proper notice 1s given to prespective class members and that thelr interests are adequately represented.
Parties tc 3 consent decree can use the jolnder procedures under FRCP 19 to join parties that it knows have an
interest in the proceeding. Through the use of jJoinder ather interested parties are provided with a fuil

iecree has Leen entered 1nto by the existing parties. Por ezample, they receive notice by summons, 1 ia
certain after which default judgment may be entered, fuli discovery rights, a full evidentiary hearing,
r1ght to appeai adverse decisions. The fact that joiader of parties will imveive scme cost shouid 2e of
consequence. .f the parties want t0 engage 11 a settiement the ¢.st of which a third party wili bear. :
shou.d pay the price af soinder or have to face the claims of those third parties in rhe future. See Layeock,
Consent Cecrees Mitncat Cersent: Tne hignts of Nonconsenting Thira Partres, 1387

1 Nager, supra.. p.ll.
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including those who may be affected by the decree, but were not
an original party to it, the judgment is made binding on parties
who were not privy to the litigation in which the judgment was
entered. Such a result is contrary to the fundamental principle
of American jurisprudence that it "is a violation of due process
for a judgment to be binding on a litigant who was not a party or
a privy" to the litigation in which that judgment was entered.’

Arguably, under the present language of the Act, every time
an employer is sued under Title VII, the employees of that
employer, as well as the prospective employees of that employer,
must intervene to preserve their right to contest a decree which
might possibly affect their rights regarding seniocrity, future
advancements, continued retention, or the myriad of other
personnel issues that arise from day to day. Uncertainty by
nonminorities about their standing to participate, or the need to
bear the expenses of litigation, mean that they will often
discover that their rights have beep compromised but that they
are too late to intervene. This situation occurred in Wilks,
where the nonminority firemen tried to intervene prior to entry
of the consent decree in 1981. The City of Birmingham and the

Justice Department argued against intervention, claiming that

Ty 2arkiane Hostery Co. v. Shore, 433 U.S. 322, 327 n.7 (1979). See aiso. Blonger-Tonque
Laboratcries, Inc. v. University Foundation, 402 C.5. 313, 328-29 (1971); Zenith Radro Corp. v. Hazeitine
Research, inc., 335 0.5, 180, 110 (1369); Hansberry v. Lee, 311 U.S. 32, 40-42 (1940); Davis v. #ood, 1 Wheat.
6. 8-9 (1816); Ashley v. City of Jackson, 464 0.5, 900, 302 (1983)(Rehnquist, J., joized by Erennan, J.
dissenting fram deniai of certiorari); C. Wrignt, A. Miller, & E. Cooper, 7ederai Pra:ztice 3ad Pracedure, Voi.
18C., §4449, p. 417 (ist ed. 1981).
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they should have intervened five years earlier when the case was
initiated.

Section 6 makes it clear that current standards of
intervention under Federal Rule of Civil Procedure 24 remain
unchanged. While future litigation of their interests is barred
under the Act, interested nonparties who attempt to intervene
will still be faced with claims of untimeliness and lack of
standing. In any event, the Supreme Court held long ago that the
mere availability of the process of intervention is not a
sufficient basis for binding an individual to a judgment entered
in litigation to which the individual was not a party.72

Of course, as proponents of the Act assert, in some
instances, there are exceptions to the general rule that a
judgment or decree among parties to a lawsuit resolves issues
among them but not issues relating to those not a party to the
lawsuit. Examples of this situation occur in bankruptcy and
probate statutes. The legal proceedings may terminate
pre-existing rights of others. However, in those cases, there
are provisions for notice reasonably calculated to apprise
interested parties of the pendency of the action and afford them
an opportunity to present their objections. Also, under those
legislative schemes, the claims required to be asserted already
exist, and the government is simply requiring that they be filed
in order to ensure the termination of a legal entity, such as a

business or an estate. In those types of cases, the private

1 See Chase National Bank v. Norwalk, 291 U.S. 431, 441 (1934).
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interest at stake, the likelihood of government error, and the
magnitude of the governmental interest are fundamentally
different.73 These factors must be considered in determining
the type of hearing required.74

The notice provisions of Section 6 are also inadequate under
due process standards. Section 6 amends Title VII by creating
section 703(m). 703(m)(1)(A) provides that any person who was
subject to a fairness hearing prior to the entry of a judgment or
order may not collaterally attack the provisions of the judgment
or order. However, a fairness hearing does not provide nonparty
objectors with an adequate opportunity to be heard. Most
fairness hearings do not provide cbjecting parties with the
benefits normally afforded to parties in litigation. They are
unable to engage in discovery, call witnesses, or offer evidence.
Most importantly, they have no appeal rights. 1In contrast to
objectors at a fairness hearing regarding a consent decree, a
class which is approved by the Court has the right to appeal from
the entry of a decree which affects its rights.

The fairness hearing process does not rise to the level of
the full hearing necessary to terminate the substantive rights of

nonparties. It is similar in nature to the predeprivation

73 See Hansberry v. Lee, 311 0.5, at 41-42 (strangers adequateiy represented by a certified class may
e bound); Montana v. U.S., 440 U.S. 147, 154-35 (1979)(if a party has sufficient control over the conduct of a
zarty to the iitigation, he may De treated as if he were a party); NLRB v. Bildisco & B1ldisco, 465 0.5. 513,
113-30 {empicyer's bamkruptcy accion terminates right of nonparty unien to enforce a collective dargaining
agreement;,

" See Matthews v. £ldridge, 424 U.S. 319, 334-35 (1976); Logan v. Zimmerman 8rush Co., 433 0.8, 422,
433-38 {1982).
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l,75 where the

conference in Cleveland Board of Education v. Loudermil
employee is given the right to appear before the decisionmaker to
object and respond to the proposed deprivation, but may not call
witnesses or cross-examine those of the employer. Loudermill
required a full hearing after the deprivation in order to allow
the employee due process. Employees who are denied a promotion
or discharged on the basis of discrimination are certainly
entitled to no less.'t

The notice provisions of section 703(m)(1)(B) and (C) are
also inadequate. They do not require nor provide any type of
notice procedure reasonably calculated to provide persons who may
be affected with notice of the proceedings to which it attempts
to bind them. Nor do they ensure an opportunity for adequate
preparation for the hearing.77 Finally, they do not provide for
a hearing that is appropriate to the nature of the case, that
occurs at a meaningful time, and that is undertaken in a

i Affected individuals need not be informed

meaningful manner.
of the consequences of failing to appear, or of the rights that
they will obtain by appearing. Rather, these provisions purport

to bind any person, who prior to the judgment, had notice from

any source that such judgment might affect his or her interests.

5 470 0.5, 532 (1985).

" dritren statemen: of Jaymond P. Zitzpatrick, Jr. pefore the Senate Labor and Human Resources
Committee, March 7, 1990, p. 31, 7.

i See, Memphis Li1gnt, Zas & Mater Division v. Craft, 436 U.S. 1, i4 (1978},
T8 See, goddie v. Connecticut, 401 U.5. 371, 377-78 (1971).
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Such notice, occurring before the employment practice has even
come into existence, much less applied to the individual, is too
general and too speculative to be constitutionally meaningful.79
The provisions of the Section 6 are in conflict with the
Supreme Court's recent due process decision in Tulsa Professional

0 1n Pope, the Court held that if the

Collection Services v. Pope.
interested nonparties' identity is known or "reasonably
ascertainable” then termination of the appellant's ~laim without
actual notice violates due process. Mullane v. Central Hanover Bank
& TrustCo.81 requires that to make a judgment binding against
interested third parties, those parties are entitled to '"the best
notice practicable.” 1If a person's identity and whereabouts are
known, the party seeking to bind another must mail or personally
serve specific notice of the action. However, even actual notice
of the proceeding does not relieve the government of the

affirmative duty to give an individual formal notice of a

proceeding in which his rights will be finally adjudicated.82

[ See, generaily, Xramer, Consent Decrees and the Rights of Third Parties, 87 Mich. L. Rev, 321, 344
{1988); Goldberg v. Kelly, 337 U.S. 254, 266-71 (1970); Greene v. McElroy, 360 0.S. 474, 436-97 (1359);
Laycack, Consent Decrees Without Consent, 1987 0. Chi. Legal F. 103, ill, 128; and Firefighters v. Cleveland,
478 U.5. 501, 528-29 (1986)(noiding that even parties to the litigation can not be bound by a decree to which
they have not consented unjess they have had an opportunity to iitigate their ciaims.

0 095, L 134 (1088),

2 339 0.5, 306, 3.7 {1950). See also, Mennonite Board of Missions v. Adams, 462 U.S. 791, 800
(1983),

21 See Comment, Csfiateral Attacks on Empioyment Discrimination Ccnsent Decrees, 53 U. Chi. L. Rev.
147, 160-61 (1986),
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The proponents of the Act claim a collateral attack bar
saves judicial resources and litigation costs, but the in fact it
will encourage unnecessary protective intervention applications
which will expand the breadth of discrimination litigation and
make it virtually unmanageable. Such a burden of voluntary
intervention has never been placed on strangers to litigation.83

While allowing successive litigation in the traditional
sense may discourage settlements that would give rise to
liability to third parties, such settlements don't deserve
special protection by Congress; those settlements, by definition,
involve unlawful, race-conscious action, and should be condemned
rather than praised. Section 6, in its present form, invites
settlements that abrogate the rights of third parties and, acts
as a means of shielding, and possibly promoting, unlawful
emplovment discrimination. Yet, the Act does not appear to bar
relitigation of issues by a group represeﬁted in the action where
the consent decree was entered, nor by members of a group on
whose behalf relief was sought by the Federal government. It
appears to bar relitigation of issues only by persons that no one
sought to protect. That group would include principally, if not

exclusively, white males. Section 6 apparently overlooks the

3 See, Chase National Bank v. Norwalk, 291 U.S. at 441 ("law does nat impose...the burden of
voiuntary interventicn"); Coover v. Federal Reserve Bank of Richmond, 467 U.S, §67 (1984) {individua:
uniltigated ciaims of ciass members are not preciuded despite the fact that other class members 1atervened ta
assert individual ciaims.}; and Safir v. Doje, 718 F.2d 475 (D.C. Cir. 1983) (Safir's possible future reextry
into the sALPpLng Dusiness was deemed too speculative to confer standing.).
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fact that Title VII applies to them as well.¥ rThis raises the
specter of another constitutional challenge; to the extent that
Section 6 hampers white males' ability to assert their statutory
rights, it may well be unconstitutional under the Equal
Protection portion of the Due Process Clause.

In short, Section 6 will do nothing to further the original
goals of Title VII. While it tries to achieve finality of
litigation, it may well increase litigation by forcing
unnecessary intervention. From both a constitutional and a
policy perspective, the traditional procedures available to
promote finality provide a fairer method of producing a prompt
and orderly resolution of challenges to employment practices
implementing litigated or consent judgments. It makes little
sense to require any person who may be affected to participate at
a time when their c¢laims are so premature and speculative, not to
mention that they may be totally unaware of the legal

85

proceedings. This is the very basis upon which Section 7 of

the Act seeks to overrule the Supreme Court's decision in Lorance

v. AT&T Technologies and extend the statute of limitations.86

34 See, McDonald v. Santa Fe Trail Transoortation Co., 417 U.S. 273 {1976): Johnson v. “ransportation
Agency, 107 S. Ct. 1442 (1987),
83 See Nager, suora., p. 3i.

5 ovs.cr. 2261 (1989).
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LIMITATIONS ON ACTIONS

While Section 7 of the Act87 accomplishes its stated
purpose of responding to the Supreme Court's decision in Lorance,
it goes well beyond a simple restoration of the law as it was
prior to Lorance. Section 7(a)(l) of the Act quadruples the
limitations period for filing charges with the EEOC from 180 days
to two years. Section 7(a)(2) will further extend the
limitations period by beginning the two year period at the time
the adverse action impacts the employee rather than the time that
the employee has notice of the action.

In Lorance, the Supreme Court addressed the problem of
deciding what triggers the limitation period for challenges to
seniority systems. Prior to 1979 the employer's facility had
operated under a collective bargaining agreement that provided
for accumulation of competitive seniority by all employees,

regardless of job classification, on the basis of years worked in

8T Section 7 reads as follows:
"{a) Statute of Limitations.- Section 706{e) of the Civil Rights Act of 1364 (42 U.5.C. 2000e-
5{e}) is amended-
{1) by striking out 'cne hundred and eighty days' and imserting in lieu theresf '2 years';
{2) by inserting after 'occurred' the first time it appears 'or has been appiled io affect
adverseiy the person aggrieved, whichever is later,';
{3) by strizing cut ',except that in' and inserting in iieu thereof '.In'; and
{4) by striking out 'such charge shall be fiied' and aii that follows tarough
‘whichever is eariier, and'.
ib) Appiicaticn to Challenges to Semiority Systems.- Sectien 703{h) 2f such Act {42 U.5.C.
2000e-2) 1s amended by inserting after the first sentence the feciiowing new sentence:
'Where a ssnlority system or seniority practice is part of a coliective hargaiming
agreement and such system cr practice was included in such zgreement with the i1ztent to
discriminate on the pasis of race, coior, religion, sex, or nationai origin, :he
appitcation of such system or practice during the period that such collective targaining

agreement is 1o effect shall be an unlawful employment practice.'.
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the plant. 1In 1979, the collective bargaining agreement was
modified with respect to higher paid "tester" positions so that
seniority in that position was based on time spent as a tester.
The bargaining agreement was altered shortly after women, for the
first time, began transferring into the tester positions. The
plaintiffs had become testers in 1978 and 1980. 1In 1982, as a
result of a reduction in force, the plaintiffs were selected for
demotion. They would not have been demoted had the former
plant-wide seniority system remained in place. The plaintiffs
filed EEOC charges and then sued under Title VII alleging that
the 1979 collective bargaining agreement was intended to protect
incumbent male employees and to discourage women from
transferring into the tester positions, and thus was prohibited
discrimination within the meaning of Section 703(h).

The District court granted summary judgment for the employer
on the ground that the EEOC charges had not been filed within the
applicable limitations period. The Seventh Circuit affirmed.

The Supreme Court alsoc affirmed. Relying on Delaware State College

v.Rickss8 and United Air Lines, Inc. v.Evans,89 the court reasoned

8 4y 0.5, 250 (199C). 3oth Ricks and Evans iimited the continuing violation theory. The continuing
vielation theory is cne which extends forward the accrual date of the action by deeming that an ongoing
7loiation reaccrues each time an incident in the discriminatory transaction recurs; all prior incidents are
deeved tizely 2nd are a proper part of the charge if the last incident in the claim led to timely fiiing of a
charge. In Rrcks, a black [ibrarian was refused tenure, and offered a conditional termination contract of one
year, which he accepted. Fe immediately fiied a grievance with the school. During the pending grievance, the
school continued tg plan for his termination. Upon denial of the grievance, Ricks fiied a discrimination
charge with the E20C, The Court held the charge time-barred, ruling that the cause of action accrued upon his
deniai of tenure, and rejecting the proposition that the grievance procedure was part of a "continuing
jleiation.” The focus of Ricks undermined the concept of continuing vioiations by making it less likely that
caurts would even cancerve of discriminatory actions as ongoing over time. See generally, Jacobs, "Ricks v.

{contlnued...)
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that since there was no allegation that the seniority system had
been administered in a discriminatory fashion (all employees with
equal job seniority were treated equally), the claim depended on
proof that the system was adopted with intent to discriminate.
Further, since the seniority system was adopted outside the
limitation period, the plaintiffs' claim on behalf of themselves
and a class of female employees was time-barred. The majority
concluded that its holding was consistent with the special
protection accorded seniority systems under Section 703(h) of
Title VII, which seeks to balance the interests of those relying
upon the validity of a facially neutral seniority system with
those who are discriminated against by the system.

In light of the fact that some of the plaintiffs were not
even testers when the collective bargaining agreement was
effective, and that none of the plaintiffs could reasonably have
anticipated being harmed by the 1979 modifications to the
bargaining agreement, the Court's result seems particularly
harsh. BAs Justice Marshall stated in dissent, the "bizarre and

impractical” result of the majority opinion is that "employees

88(...:cntxnued)

Jelaware State Csiiege: Ao End to Continuing Violatiens," 7 Emplcyee Rel. L.J. 85, 32, 100 (1981}; Shulman &
Aternatty, The iaw of Equai Empioyment Opportunity (Boston: Warrem, Gorham & Lamont, 1990), Y 7.05[¢].

431 0.8, 593 {1377). In Evans, the Court rejected an attempt to merge the continuing viojation
theory to disparate impact anaiysis. 1In that case, a stewardess discharged as a result of a nonmarriage policy
Was subseguentiy rehired. She attempt to get credit for seniority for the time she was discharged. Che
airizne refused, Evans arqued that since the empioyer's semiority system “gives present effect to a past act
of discrizinazice” it constituted a "continuing violation" under disparate impact analysis {See, 431 0.5, at
388). Tne Court rejected her anaiysis, holding that her cialm accrued upon her discharge for vioiating the
91107, reasoniiy that virtually every past viciatien wouid have a continuing effect and thus wouid permit a
permutation of the continuing viciation theory that wouid effectively deiete the filing deadiine frem Titie
S
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must now anticipate, and initiate suit to prevent, future adverse
applications of a seniority system, no matter how speculative or
unlikely these applications may pe. "

Charles Fried, the former Solicitor General who filed a
brief on behalf of the United States in Lorance, states, "[t]he
Supreme Court's decision in that case came from no hostility to
the justice of the claims, but from a sense that the Court was
boxed in by its prior decisions interpreting Title vip.mi

As Justice Marshall pointed out in his dissenting opinion,
the rule adopted by the Lorance court could have the result of
shielding intentionally discriminatory seniority systems from
attack by people who never have had an opportunity to challenge
them. Such a result is possible because the discriminatory
reasons for adoption of such a system may become apparent only
when the system is finally applied to affect the employment
status of the employees it covers, which may be well after the
limitations period for filing a complaint has expired.

Although the Court's decision in Lorance was a reasonable
interpretation of prior case law, it is easy to be sympathetic
with the view that, where an employment practice may not be
challenged under the disparate impact theory, the statute of
limitations applicable to disparate treatment challenges should

begin to run from the date an individual knows or has reason to

0 109 s.ct, ar 273,

* Aritten statement of Charies Fried pefore the Senate Committee on Labor and Human Resources, 23
Fepruary :390, p. 2.
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know that the practice will actually be applied to him. In such
circumstances, an exception to ordinary statute of limitations
principles is warranted as a way to ensure that individuals do
not institute premature lawsuits and that they are able to
challenge employment systems when they learn or have reason to
know that the system will be adversely applied to them.

By beginning the accrual of the limitations periocd from the
time the unlawful employment practice occurs or has been
adversely applied to the person aggrieved, whichever is later,
Section 7 effectively reinstates the continuing violation theory
that the Supreme Court tried to eliminate in Ricks and Evans.
Those two cases represent the proper balance between two
competing interests: vindication of employee rights on one hand
and preventing employers from having to defend against stale
claims on the other.

The 180 day period for filing was initially established to
encourage the prompt processing of all charges of employment
discrimination. One of the reasons for the short limitations
period was to advance the potential for conciliation and prompt
establishment of a nondiscriminatory relationship. Another was
to diminish the harm to innocent co-workers, who acted in
reliance on the prior employment decisions and whose career could
be adversely affected by a change in policies.

There are several reasons why such an extension is not
justified. To permit an employee to wait two years after

becoming aware of the adverse impact of an employment practice to
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file charges permits co-workers to rely to their detriment on
continuation of the prior policy, creating a greater adverse
impact on them when the policy is changed. Allowing a grievance
to fester for two years after knowledge of the impact of the
employment decision means that witnesses memories will fade,
documents will be lost, misplaced or discarded, and personnei
will have changed. In additiocon, it permits the victim of the
discrimination to "grow" a potential backpay award while the
employer goes without notice of any problem in the workplace. By
unnecessarily expanding an employer's potential backpay
liability, Section 7 may impede conciliation and resolution of
disputes, another fundamental goal of Title VII.92 A more
prudent practice would be to keep the present limitations period,
but allow it to be tolled unti! 2n employee knows or has reason
to know that a discriminatory practice has been or will be
applied to him.

Section 7 also inappropriately eliminates the extended
period for filing claims in deferral states. Deferral provisions
were included to g‘ve states an opportunity avoid Federal
intervention redressing discrimination within their own borders.
Elimination of this provision may tend to increase Federal
intervention and further overburden the Federal court system.

In sum, the extension of the filing periods will undermine

the conciliatory purposes of Title VII.

3 Written statement of James £. Paras before the Senate Committee on Labor and Human Kesources,

Marcn 1, 1999, p. 17,
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COMPENSATORY AND PUNITIVE DAMAGES

The sponsors of the Act represent

restoration”

of the law and an attempt

antidiscrimination laws resulting from

decisions."¥

Indeced,

one proponent of

it as a
to fill

other Sup

technical

"gaps in our

reme Court

the Act claims that

"[t]he Civil Rights Act of 1990 introduces no new
or revolutionary concepts into Title VII law.

On the contrary, proposed legislation would
reestablish and strengthen legal principles that

have long been a
fair employment."”

However,

nature of Title

Section 8 of the Act®

VII.

Section 8 eliminates the

yart of the jurisprudence of

is a radical change to the very

"make-whole"

purposes of the statute that allowed it to be interpreted as a

remedial

statute and given broad statutory coastructicn,

undermines the emphasis on voluntary compliance,

33
Civil Rights Act of 1330).

136 Cong. Rec. § 1019 and § 1621, Pebruary 7, 1330 (Comments of Senator

and

through

nedy and 3umzary oltn

.

3 Written statement of Judith Lichtman before the Senate Commit-ee 31 Labar and Human Resources,

February 27, 330, . I,
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conciliation, settlement, and the prompt and orderly resolution
of disputes.

Proponents of the Act argue that the compensatory and
punitive damages available to victims of racial discrimination
under 42 U.S.C. § 1981 should be available to all victims of
discrimination under Title VII. The prevailing opinion among
proponents of the change seems to be that Title VII in its
current form does not provide adequate relief to victims of
discrimination, nor adequate deterrence to employers.96

There are fundamental differences between the purposes of
§ 1981 and Title VII which provide a sensible rationale for
different remedies. Section 1981 is not an employment statute.
It is a contract enforcement law, created during the
Reconstruction perioc wWwith the goal of permitting emancipated
black citizens to make and enforce contracts on the same footing
37

as whites. As one Congressional witness noted,

"The fact that more than a century later the
courts began to use § 1981 to redress
discrimination in the making and enforcement of
employment contracts does not transform §1981 into

an appropriate model for%Title VII's overhaul
(emphasis in original)."

L

v

Aithcugd a number of people testified before Congress in faver of such a change, a good overview
of the posittion of the proponents is provided by the written testimony of Marcia Greenberger, Managing Attorney
o the Naticnal domen's Law Center. cefsre the Senate Committee on Labor and Human Xesources, Pebruary 17,
1997,

31 . . . . . " , . .
P dritien testimony of Victor Schacter before the House Committee on £ducation and Labor and the
Cenmittee on the Judiclary, Subcommittee on Civil and Constitutional Rights, March 13, 1990, p. §.

"o,
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Title VII is better compared with other federal statutes99

designed to regulate the employment relationship, such as the
proposed Americans with Disabilities (ADA), in which the Senate
recently declined to allow compensatory and punitive damages.100
Congress has consistently concluded that such remedial statutes
can best foster voluntary compliance by limiting remedies to
"make-whole" and injunctive relief .0

Title VII actions have traditionally been considered
equitable actions, tried before a judge, where the court has
broad remedial power to award back pay, front pay, reinstatement,
or any other equitable or injunctive relief it deems appropriate.
Such actions have not traditionally included compensatory damages
(e.g. emotional distress) or punitive damages. Section 1981

claims have traditionally been actions in both law and equity

tried before a jury. Available remedies under § 1981 include

9 See, e.q., the ¥aticnal Labor Reiations Act (29 U.S.C. § 141, et. seg.j; the Pair Labor Standards
Act (29 U.S.C. § 201, et. seq.); the Age Discrimination in Employment Act (20 C.5.C. § 821, et. seq.); the
seq.); the Empioyment Retirement Security Act (29 0.S.C. § 1001, et. seq.); the Vietnam-Era Veleraz's
Readjustment Act (38 U.S.C. § 2011, et. seq.}; and the Workers' Adjustment and Ketraining Notificatiam Act {29
0.s.C. § 2101, et. seq.}),

W0 the senate recently debated this problem in the context of the Americans with Disabiiities Act,
aud concivded, for many of the reasons articulated above that compensatory and punitive damages vere not
appropriate 1o the employment discrimipaticn contest. As Senator Jurenperger expiarned,

“Wle aiso took gqreat effort to address the concerns many had over the punitive
1ature of the remedies section. 1Instead of aliowing punitive and compensatory
dazages as originaily introcduced, the biii before us today paraileis current civil
rights legisiation under Titie I and Title VII of the Civil Rights Act of
1984...7h1s charnge wiil heip avo:d scme of the excessive and unnecessary litigation

13691 {Statenent of Senator Iurenberger).]
1%l

g at b, 4,
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compensatory, and in certain circumstances, punitive damages.102

There are good reasons why the remedies of the two statutes
should differ. They are not co-extensive in coverage. Section
1981 applies only to intentional racial discrimination in the
making, execution, or enforcement of contracts. It is applicable
to all employers, regardless of size. The statute merely
provides a private right of action without any kind of
administrative support mechanism. Title VII is a more
comprehensive scheme covering a broader range of discrimination
which is designed to facilitate, through government investigation
of claims and attempts at conciliation, a prompt resolution of
employment disputes. As indicated by a unanimous Supreme Court
in Johnson v. Railway Express, '"the remedies available under Title
VII and under Section 1981, although related, and although
directed to most of the same ends, are separate, distinct, and
independent."103

Several congressional witnesses have alluded to California's
experience with the availability of compensatory and punitive
damages in wrongful discharge litigation as an indication that
this provision will work against the fundamental principles of

Title VII. When California began to allow such damages in

wrongful discharge cases, courts quickly became overwhelmed with

10 v - . . . L. .
102 See Halmes, Discrimiration Actions in Federal Court, New Hampsilre B3ar Journai, Val. 33:4, p. 22
(Suzmer 1933),

03 42 us. 460, 464 (1975).
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cases. Between 1980-1986, employees won more than 70% of the
cases tried before juries, with an average award of more than
$645,000.104 In recognition of the problems that such verdicts
created, the California Supreme Court determined in Foley v.

Interactive Data Corp.105

that compensatory and punitive damages
should no longer recovered in most wrongful discharge cases.
After the Foley decision, the number of wrongful discharge cases
filed in California declined dramatically.

Compensatory and punitive damages will not serve Title VII
well. By producing unreasonably large verdicts, they will
increase the cost of goods, making the market less efficient and
competitive, and eventually culminate in a loss of jobs. They
will encourage employers to retain incompetent or marginal
employees, resulting in a less productive workforce. As the
Foley court noted, "the expansion of tort remedies in the
employment context has potentially enormous consequences for the
stability of the business community."106

In addition, the availability of jury trials will undermine

Title VII's concern for relatively prompt resolution of

04 See, Writteg testimony of James £. Paras before the Senate Committee on Labor and Humaa
Resources, March 1, 1930; Written testimony of Victor Schacter before the Eouse Committee on Educatisn and
.ador and the Committee cn the Judiciary, Subcommittee on Civil and Constituticnal Rights, March 13, [333;
Written testimony of Ralph H. Baxter, Jr. defore the House Committee on Education and Labor and :he lszaittee
a1 the Judiciary, Subcommittee on Civil and Comstitutional Rights, ¥arch 13, 1990; J. Dertouzos. 7re .e23i and
Economic Consequences of Wrongfui Termiration, Rand Cerporation Study R-3601-1CJ (1988); Gould, Sie=nirg the

#rongful Discrarge Tide: A Case for Arbitration, 13 Emp. Rel. L.J. 404 (1338).

LY
)

41 Cal. Jd o34, 763 P.2d 373 (1933),

L)

Id. at €63, 765 P.2d at 328,
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discrimination claims. While a few individual plaintiffs may
reap large benefits from the enactment of such a measure, the
availability of damages and jury trials will reduce chances of
settlement, increase litigation, prolong the resolution of cases,
and ensure that alleged victims' claims, meritorious or not, will
be unresolved for years to come. In 1964 Congress was concerned
with the prompt resolution of disputes and elected not to include
compensatory and punitive damages. The problem of delayed
adjudication is even more pronounced now than in was in 1964.107
The creation of additional damage provisions in Title VII will
only exacerbate the problem. If deterrence of employers is as
grave a concern as proponents of this legislation propose,
perhaps a more viable alternative would be liquidated damages
similar to those used in the Age Discrimination and Employment
Act and the Fair Labor Standards Act. In those statutes
liquidated damages established by a standard formula, and are
available only upon proof of a willful violation.

A related problem ari .s from the fact that the compensatory
and punitive damages are superimposed on an existing remedial
scheme which already grants to successful plaintiffs the right to
recover back pay, front pay, reinstatement, and injunctive
relief. These are equitable remedies which are issues for the
court, not the jury, while the issue whether to award
compensatory and punitive damages is a jury question. What

07 1he federa] Cour®s Study Committee recentiy estimated (Nationai Law yournai, Fedruary 12, 1330)
that the number of empioyment discrimination cases filed in federai court has increased by Z.i66% since 1963,
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results is a situation similar to current cases where Title VII
allegations and § 1981 allegations are part of the same case. A
serious and complex issue of judicial economy is apparent, and
Section 8 provides absolutely no guidance as to how to resolve,
or better yet avoid, inconsistent results between a judge and
jury.ma

Aside from the concerns heretofore enumerated, there should
also be some consideration of possible constitutional problems
with the punitive damages provisions in Section 8. Though
nominally c¢ivil, punitive damages are functionally penal, giving
rise to the need for due process protection when punitive damages
are available. Juries must be given guidance in their
decisionmaking. The standards used in Section 8 for the
imposition of punitive damages are identical with the language
contained in 42 U.S.C. § 1981. Although such standards probably
meet the minimal requirements articulated by the Supreme Court in
Smith v. Wadéw, they provide little guidance to courts or juries
as to when punitive damages should be awarded, or what maximum
damages may be imposed, essentially leaving the jury to its own

110

devices. Because Section 8 will allow punitive damages for

engaging in an unlawful employment practice "with reckless or

..t ree

i08 Some circuits have addressed the issue in the context of combined Titia Viloand ¥ 13il actionms.
They gemera.iy heid tnat the jurp's factuai determinations on the § 1331 ciaim contrsi, See, e.3., Sherman v.

P .

3urke Contracting, inc., §91 ®.2d 1527 (11th Cir. 1990); wade v. lrznge County, 44 F.03 330 104 lur, 198%).
Y9461 0.8, 30 (1983).

wl Yager, supra., pp. 33-41. See aiso, Browning-Ferris ircusirtes v, teico Drsrzsai, oc., 109 S,
Ct. 2909, 2923 (1989) (0'Connor, Stevens, JJ., ccncurring and disseatiny in parsi.
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callous indifference” to federal law, punitive damages would
appear to be authorized in virtually every disparate treatment
case.

Over the past few years there has been an increase in
litigation challenging punitive damage provisions on due process
grounds. The Supreme Court has recently granted certiorari in
Pacific Mutual Life Insurance Co. v. Hasliplll to determine whether the
a lack of guidance contained in statutes authorizing punitive

damages violates due process.

ATTORNEY AND EXPERT WITNESS FEES

In addition to providing for compensatory and punitive
damages, the Act has eased restrictions on the availability of
attorney fees and expert witness fees. Section 9 of the Act112

purports to "clarify" the attorneys' fees provisions of Title

U1 5g p.g.L.W. 3620 (April 2, 1990).

UT Secrion 9 reads as follows:
"Section 708(k) of the Civil Rights Act of 1964 (42 U.5.C. 2000e-5(k)) is amended-
(1) by inserting ‘(1)' after '(k}";
{2} by inserting '(inciuding expert fees and other litigation expenses) and' after 'attorney's
fee,';
{3} by striking ocut 'as part of the'; and
(4) by adding at the end thereof the foliowing new paragraphs:

"(2) A court shall not enter a consent order or judgment settiing a claim under this
titie, uniess the parties and their counsel attest that a waiver of all or
substantially all attorneys' fees was not compelled as a condition of the
settlement,

{3) In any acticn or proceeding 1n which judgment or order qranting reiief under this
title 15 chailenged, the court, in 1ts discretion, may ailow the prevailing party in
the original action (other than the Commission or the United States) to recover from
tne party against whom relief was granted in the original action a reasonable
attorney's fee {including expert fees and other iitigation expenses) and costs
reasonadbiy incurred in defending {as a party, intervenor, or otherwise) such
yidgment or order.’'.”
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VII. In doing so, it goes far beyond reversing the Supreme
Court's 1988-89 decisions in this area. It provides for recovery
of additional expert witness fees in Title VII, thus reversing

Crawford Fitting Co. v. J.T. Gibbons, Inc.113

As with several other
sections of the Act, this will have the effect of encouraging
complex and protracted litigation.

Under Title VII, attorneys' fees cannot be recovered if the
judgment of the court is less than a previously proposed

settlement offer.114

Section 9 will allow recovery of
attorneys' fees in any event, eliminating a realistic incentive
for attorneys to evaluate their cases prior to trial and settle
if warranted. Section 9 will further discourage settlement by
prohibiting a waiver of attorneys' fees as a condition of

settlement, reversing Evans v.Jet‘t‘D.l15

As the Court of Appeals
for the District of Columbia noted in Moore v. National Ass'n of
Securities Dealers,lnc.,l16 there are mechanisms already in place
that will protect against unfair results that may arise when
plaintiffs or their attorneys feel unfairly compelled to waive
attorneys' tees,

By providing for recovery of attorneys' fees from

intervenors, Section 9 effectively overrules Independent Federation

3 1075, co. 1494 (1387).

See, Marek v. Chesney, 473 U0.S. 1 (1984).

s g5, 71T (1986),

762 F.1d 1093, 11i3 (D.C. Cir. 1985) (wald, 1., comcurring cpinien).
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of Flight Attendants v. Zipes.l17 In that case, the Supreme Court

held that plaintiffs cannot recover attorneys fees from
intervenors unless their challenge is frivolous, unreasonable, or
without foundation. Section 9 will allow the prevailing party to
recover reasonable costs and attorneys fees from the party
against whom relief was granted. This will create a situation in
which an unsuccessful employer will bear the burden of paying
plaintiff's attorneys' fees incurred because of the intervention
of a third party, even though the intervening party may be
unsuccessful.

These provisions makes little sense in light of the
conciliatory purposes of the Act, which were intended to foster
expeditious processing of cases and "make whole" relief. Title
VII will be better served by keeping litigation as simple and
informal as possible. The increased availability of expert
witness and attorney fees will encourage more complex, expensive,
and lengthy litigation, all toward the end of intruding on an

employer's right to make business decisions.

RESTORING THE SCOPE OF 42 U.S.C. § 1981

One Supreme Court case which should be overruled is Patterson

v. McLean Credit Um'on,118 in which the Court restricted the scope

of 42 U.S.C. § 1981, known as the Reconstruction Civil Rights

IR . Taa
SRR S, L, 2732 (1939).
b3 ong s, Cr. 2363 (1989).
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Act. The court held that § 1981 prohibits intentional racial
discrimination in the making and enforcement of contracts, but
does not apply to the modification, performance, or termination
of contracts. Prior to the decision in Patterson, § 1981 had been
construed broadly and was held to apply to such things as racial
harassment on the job, since an employment relationship is
contractual and harassment on the job affects the terms and
conditions of employment.

Purporting to interpret the "plain language” of § 1981, the
Supreme Court reached an admittedly strained interpretation of
the statute that was completely inconsistent with its prior
precedent.119

However, in the Patterson decision the Supreme Court did not
endorse racial harassment. It noted that the remedial provisions
of Title VII would have been available to the plaintiff. The
court was apparently questioning the efficacy of having multiple
statutory forums available to remedy employment discrimination
and attempted to channel such matters through Title VII, which
was created specifically to deal with discrimination in
employment. Section 1981 was intended to remedy racial
discrimination in the making and enforcement of business

contracts. The 1866 Congress that passed it undoubtedly did not

13 See, e.5., Aunyon v. McCrary, 427 G.S. 150 (1976). Aunyon first appiied § 1331 to prohibit
raciai discrimination 1o the making and enforcement of private contrac.:. °ad indicated :Xat ezpisynent was in
the nature of 3 centract. Jeclining to overruie Runyon, the Court in Paccerson opted izstead to narrow
severely the scope ¢f § (%31, By choosing an interpretation that focuses on the “"plain :eras” sf the statute,
the Court retreated from 1ts dedication to consistency. Prior to Patterson, the statute xad universaily been
interpreted nuch more sroadiy.
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intend or foresee that a century later it would be applied in the
employment discrimination context.

While the concerns of the Supreme Court regarding the
unintended application of § 1981 to the employment discrimination
context are valid, its strained departure from prior precedent
will have an adverse impact on the application of the statute to
its original intended purpose. Section 12 of the Act® will
overrule the Supreme Court's decision in Patterson. To the extent
that the Act extends the protections of § 1981 to all aspects of
a contractual relationship, I believe it is consistent with the
original intent of the 1866 Congress when the legislation was
passed. However, this Congress should examine whether it makes
any sense to allow victims of racial discrimination to allege
violations of both Title VII and § 1981, and try the same facts
partially before a judge and partially before a jury using
different procedural rules and statutes of limitations, while
trying to obtain different remedies. That is the state of the
law as it existed prior to Patterson. If § 1981 is going to be
applied in the employment discrimination context, Congress should
examine whether plaintiffs ought to be required to choose an

exclusive forum, and whether equal employment litigation should

10 Section 12 of the Act reads as foliows:

“Section 1377 of the Revised Statutes of the United States {42 U.S.C. 1381} is amended-
{1} by inserting '(a}' before 'All persons within'; and
{2} by adding at the end thereof the following new subsection:

"I5) For purposes of this section, the right to 'make and enforce contracts' shall
inciuce the caxing, performance, modification and termination of contracts, and the
snjoyment of ail tenefits, privileges, terms and conditicas of the conmtractuai
reiationship."."
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involve the complexities of trying parallel federal, state, and
common law counts.

While the Supreme Court may have strained the bounds of
logic in reaching its decision in Patterson, Congress should
ensure that § 1981 is not allowed to unnecessarily overlap with
or undermine the provisions of Title VII. The need is not for
further complex legislation, but for quick, inexpensive
administrative or arbitral remedies. To that extent that it
allows such an overlap the attempt to restore the provisions of

§1981 that existed prior to Patterson may be misplaced.

OTHER CONCERNS ABOUT THE ACT

None of the remaining sections of the Act attempt to
overrule, modify, or expand any recent Supreme Court decisions.
However, there are several sections which should give cause for
concern. Each of those sections will be addressed briefly.

Section 11'! contains two provisions. The first provides

for broad construction of all Federal civil rights laws to in

order to eliminate discrimination and provide effective remedies.

The second prohibits courts from using one civil rights law to

limit the rights, procedures, or remedies available under another

Section 1i reads as follcws:

"{a) Effectuation sf Purpose.- All Federal laws protecting the civii rigats of persons shaii e
troadiy construed to effestuate the purpose of such iaws to eiiminate discrizination and
previde eflsctive renmedies,

Yoniimitatica.- Except as expressiy provided, no Pederal [aw protecting :
verssas shail be construed to restrict or iimt the rights, procedures, v
avaiiadie under any other Federal law orotecting such civil rights.”
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such law. Both provisions are imprudent.

The provision for broad construction of federal civil rights
laws to effectuate their purposes is simply an invitation to
judicial activism that could easily cause confusion. If the
"broad construction" was viewed by courts to be limiting rather
than expanding, there would inevitably be the same kind of
congressicnal '"restoration”" that gave rise to this legislation.
Instructing courts to construe statutes on the basis of their
purposes invites courts to ignore congressional intent and to
substitute their own preferences. This encouragement 1s espe-
cially inappropriate in the employment context, where courts
should be strictly construing legal rules and declining to
substitute their judgments for the reasonable judgments of
employers.122

It is equally important that courts be able to reconcile
federal civil rights laws. 1In the context of civil rights,
Section 11(b) appears to abolish the doctrine that subsegquent
legislation that is more specific operates to limit prior legis-
lation that is more expansive. If that is the intent, then
Section 11(b) ought to be thoroughly debated. Reconciliation is
essential to preserve a coherent and manageable scheme of laws.
Thus, subsequent legislation that is more specific in nature
typically should b2 found to restrict prior legislation that is
more general. To prohibit courts from reconciling statutes

ignores fundamental principles of statutory construction and,

t 9
2 Yager, suora, p. 44; Lorber, supra, p. 44.
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more importantly, will result in statutory schemes that unneces-
sarily and improperly interfere with each other .18

The purpose of Section 13 is not entirely clear. It states
in its entirety "[n]Jothing in the amendments made by this Act
shall be construed to affect court-orde.ed remedies, affirmative
action, or conciliation agreements that are otherwise in
accordance with the law." This provision may constitute a
recognition that expressly race-based remedies and actions that
appear to be permissible under Title VII would be impermissible
under § 1981, as expanded by Section 12, without the inclusion of
this section. Alternatively, it may constitute a recognition
that employers cannot show that affirmative action plans are
essential to effective job performance and thus constitute a
means for insulating affirmative action plans from the legal
rules created elsewhere in the Act. 1In any event, this Section's
purpose and effect should be clarified.

Section 14 of the Act! is a severability clause that
attempts to insulate cther provisions of the Act from any portion
that may be held to be invalid. This section may be a tacit
recognition of the constitutional concerns enumerated throughout

this discussion.

144
ey

3.

-4 cactizn 14 of the Act reads as foliows:

"1t any srovision of this Act, ar an amendment zade by this Act, or the application sf suex
SICTISICR 0 any person or circunstances 1s heid to te invaiid, the remainder of tais Act and
tne amencment made by this Act, and the appiication cf such provision to other persons and
circunstances, snail not te affected therepy.”
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Section 15 of the Act“s, which will make many of the
substantive rules created in the Act retroactive to various dates
raises serious questions of constitutionality. In general, there
126

must be a compelling reason to make legislation retroactive.*

Employment discrimination laws traditionally have not been

125 Section 15 of the Act reads as follaws:
“(a) Appiication of Amendments.- The amendments made py-

{1) section 4 shall appiy to all proceedings pending or commenced afier June 5, 1389;

{2) section 5 shall appiy to ali proceedings pending or commenced afier Mav i, :939;

{3) section 6 shall appiy to all proceedings pending or commenced after Jume 12, 1939;

{4) sections 7(a)(l), 7(b), 8, 9, 10, and 11 shall appiy to ail proceedings pending or

commenced after the date of enactment of this Act;

{5) paragraphs {2} through (4) of section 7{a) shail appiy to all proceedings pending or

commenced atter June 12, 1989; and

{6) section 12 shail apply to all proceedings pending or commenced after Jume i), 1389,
{5) Transition Rules.-

{1} In Generai.- Any orders entered by a court betweea the effective dates described 1n
subsection {a) and the date of enactment of this Act that are inconsistent with the
amendments made by sections 4, 5, 7(a)(2) through (4}, or 12, shall be vacszed if, not
iater than one year after such date of enactment, a request for such reilef s made,
Section 6.- Any orders entered between June 12, 1939 and the date of enactment sof
this Act, that permit a challenge to an empioyment practice that impiements a iitigated
or consent judgment or order and that is inconsisteat with the amendment made by
section 6, shail be vacated if, not later than & months after the date of enactnent of
this Act, a request for such relief 1s made. FPor the I-year pericd beginming on the
date of enactment of this Act, an individual whose chalienge to an emzployzent practice
that impiements a [itigated or consent judgment or order is denied under the amendnment
made by section 6, or whose order or relief cbtained under such chaiienge 15 vacated
under such sectlon, shail have the same right of intervention in the case 1n which the
chailenged iitigated or consent judgment or order was entered as that individual had on
June 12, 19 39
{c) Period of Limitations.- The period of limitations for the filing of a ciaim or charge shaii

be toiled from the appiicabie effective date described in subsection {a) until the date of
eractment of tnis Act, on a showing that the claim or charge was not fijed because af a rule
or decision altered by the amendments made by sections 4, 5, 7(a)(2) through {4), or i2."

~>

215 In Pension Berefit Guarantee Corporation v. R.A. Gray & Co., 104 S, Ct, 2703 {1384). tie Supreme

Cour: reviewed the constitytionaiity of retroactive provisions 1a the Multiemployer-Employee Pension Plan
Azendments act (MPPAA} of 1388, stating, "retroactive iegislation has to meet a much heavier durden :han
leglsiation that ¢niy has future effects,”

11 Gray, the Supreme Court viewed with favor the factors considered by the Seventh Circuit :a
TIALRG the comstitutlonality of retrcactive legisiation: (1) the reiiance 1nterest of the affected
2s; (z) whether tha interest impaired in an area previcusiy subjected to requlatory controi; ;31 the
1e5 of 1mposiag the legisialive burden; and {4) the statutory provisisas that limit and moderate the
t of the burdens inposed. Normaily, some sort of cempeiling need for retroactivity must de sheown.
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applied rvtroavtively.lﬂ One of the overriding concerns of the
1964 Congress at the time 1t passed Title VII was that none of

the provisions be tetroactive. Proposed retroactive provisions
had to be removed as a compromise to get Title VII passed.

The 1nequities of enacting retroactive legislation would
fall most heavily on small to medium sized companies who have
pending cases, sometimes 1n the courts for years, and who cannot
attord to retry them 1n light of new legislation. The situations
in which Congress has historically been allowed to apply
legislation retroactively have normally involved legislation that
expands liabilities but does not change the substance of the
responsibilities of the parties under the law. The Act now
before Congtess represents a significant substantive departure
from previous liabilities established in Title VI,

To the extent that 1t upsets final judaments or orders
entered in ongolng litigation, the Act treads aggressively on
both the Due Process clause of the Fifth Amendment the Zeparation
of Powers clause. In any event, retroactively i1mposing legal
rules on employment decisions is fundamentally unfair, and by

forcing innumerable cases to be retried, 135 inconsistent with the

‘A

¢ Foiiowing tne Suprere Court's decision i1n Geduidig v. Areiio. 3OS, T, M35 P1IT4Y. wnere vhe

Jourt rejected an equai protectisn attack upon an employee-tunded disabiiity insurance systed trat cpesiiicaliy
sxciided preqnancy trom its List of compensaple disadbiitties. there was an sutcry far iegisiation t3 averturn
he sys.em. ks o3 resuit, tne rrejnancy Dlsability Act of 1373 was passed. rul Congress, in 1%s wizilm those
T30 03 maKe the pravisiins retrsactive

IR - N - i . - s, . i
Lo Gieten testimony ot Gerard . Smetana betore the Commitiee on Fducation 3nd Lapor ind tte

Lemittee on ke Jutciarg, Subronmittee on Civiloand Constituticnai Rlghts, March i3, (30, poid
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protessed concerns in Section 6 regarding finality of

judgment s. 123

CONCLUSI1ION

From the discussion above 1t 1g apparent that most of the
Supteme Court's decisions of last term have not been the abrupt
and drastic departure trom the Court's historic protection of
civil rights that proponents ot the Act have clalwmed. In some
ways these decisions have advanced civil rights, For tnstance,
the scope of the digparate impact analysis has been expanded to
cover allegations of disparate 1mpact resulting trom subjective
employment ctiteria.  The burden of proot 1n "miged-motive"
motive cases was placed squarely on the shoulders of the employel
to show that an adverse action would have oecurred despite the

existence ot discrimination that was a "motivating tactor,
althoagh the plamntitf must stil’ prove the prima racie case ot
discrimination.

It may be fairly said that some of what the Supreme Court
has done does not provide the ultimate solution to the problem ot
employment discrimination. None of the Supreme Court decisions
of last term will 1educe litigation or promote the conciliatory
put poses of Title VIL, although 1t 18 apparent from the decisions
that the coutt gives thoughttul consitderation to the principles

behbind Trtle VII.  The Supleme Court cannot create a completely

new scobieanes to help ecradicate employwment discrimination, It 1s

[RRY

Nager, supra, p. 47,




limited by its very nature to the realm of litigation. Within
the litigation framework, the Supreme Court has, with a couple of
exceptions discussed earlier, worked consistently to advance
civil rights. The same cannot be said of Congress.

Within the broad framework of the Constitution of the United

States, Congress is free to create legislation designed to
eradicate all forms of employment discrimination. The Civil
Rights Act of 1990 has been introduced by some members of
Congress to accomplish that goal. Will the Civil Rights Act of
1990 truly advance civil rights? The clear answer is that it
will not.

The proposed legislation rejects the concept of conciliation
and rapid settlement of complaints, and seems to rest on two
premises, both highly dubious. First, the sponsors of the Act
seem to assume that resort to protracted and complex litigation,
or in the alternative, driving employers to adopt surreptitious
employment quotas, are the solution to discrimination. Second,
they seem to believe that discrimination remains the major
problem for racial minorities in this country. There is
substantial reason to question both of these assumptions.

In fiscal year 1989, the EEOC reported it had received

130 If the Americans with

39,975 new discrimination charges.
Disabilities Act is passed, it will undoubtedly trigger a large
number of new complaints filed with the EEOC since millions of

disabled Americans have heretofore had no redress for

-3 Schachter, supra, p. 9.
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discriminatory conduct. In addition, the research director for

the Women Employed Institute estimates that approximately 80% of
the 1200 women it counsels each year choose not to file
discrimination charges.131

Assuming that the Act passes with compensatory and punitive
damages intact, and that 39,000 new charges of discrimination are
filed with the EEOC next year, the already overburdened federal
court system can look forward to a much higher percentage of
those 39,000 charges proceeding to litigation. A significant
increase in cases will also accompany the enactment of the
Americans with Disabilities Act. Moreover, assuming that only
20% of female victims of discrimination nationwide now file
discrimination charges each year, that percentage can be expected
to increase dramatically with the addition of compensatory and
punitive damages. Instead of taking years to litigate a case to
finality, it may literally take decades.

From the available statistics it is crystal clear that
neither the EEOC nor the judiciary are presently eguipped to
handle the onslaught of additional cases that plaintiffs
certainly will pursue in hopes of winning a big jury award. This
thrust toward litigation is particularly ill-conceived at a time
when there is almost universal recognition that the problem our

economy faces in this decade is not too few jobs, but too few

trained or trainable employees. These facts belie the apparent

L3 - : » o . N n " - * . - .
*vt Hritten testimony of Nancy Kreiter before the House Committee on Educatlen and lafer and tie
Ceomitiee on the Judiciary, Subcemmittee on Civil and Constitutional Kights, March 13, 1330, p.l.
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assumption by Congress that discrimination is the biggest problem
facing racial minorities and women today. 1In fact, there are
innumerable problems, the least of which is discrimination.

The reason that discrimination is not the biggest problem
for the protected classes under Title VII is quite simple. As we
move toward the year 2000, the role to be played in the workforce
by people of color, women, and immigrants is commanding more and
more attention. These grcups will comprise a clear majority of
the labor pool by the year 2000.132 The degree to which our
country productively utilizes their skills, both potential and
actual, will mean the difference between competing effectively in
the world market or continuing our decline as a world economic
power.

Our country has long since outgrown the pernicious "luxury"
of discriminatory exclusion. In the increasingly tight labor
markets of this decade, employers inclined to indulge in
discriminatory hiring will be unable to meet their own needs for
workers, and will therefore be less competitive.133 In light of
tnis fact, it is ironic that at a time when business necessity
dictates open, nondiscriminatory employment practices, Congress
seeks to saddle employers with the prospects of protracted,

expensive litigation.134

BE onasaa and Pacger, Aorkforce 2003 Work and Workers for the Twenty-first Century (Hudssn
Institute, 1937).

2% gritten testimany of aui J. Amdrisani before the Senate Committee on Labor and Kuman Xesources,

Pebruary 27, 1392, p. ..

% . .
13 Lorper, supra, pp. -4,
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Many of the numerical imbalances in the workplace arise not
from discrimination, but from other sources. As one author
writes:

"Thus, differences in earnings and occupational
assignments between white and minorities, males
and females, do not necessarily reflect
discrimination by employers, since competition in
labor and productive markets tends to erode
discriminatory preferences by employers. Rather
race and sex differences in earnings and
occupational distributions also reflect the
differences between whites and minorities, males
and females, in productive skills, qualifications,
work experiences, and preferences for various
types of work."135

The trends affecting social, educaticnal and family life
experiences of low income urban communities pose a far greater
threat to the attainment of full social and economic parity for
racial minorities than does discrimination in the workplace.
There is almost unanimous agreement that this country made
significant progress in reducing employment discrimination over
the past quarter century. However, during that same period,
employment rates for Afro-American males were not only much lower
than they were for white males, but much lower than they had been

36

for Afro-American males in earlier times.‘ Much of the reason

for this phenomenon can be traced to a lack of education and
training. Lack of education and training tends to occur at a
higher rate for disadvantaged minorities and women. Minorities

who have suffered the documented problems of the inner cities,

-39 Azdrisanl, suora, p. L.

T, , . , . N _ C o - .
** See, A Common Destiny, Biacks ang American Society, The Natianal Research Couacii, Natienal

Academy af Sciences {1389),




such as the collapse of normal family life, increases in violence
and crimes, and an epidemic of drug abuse, generally have not had
an equal opportunity for education and training, and thus are
less competitive for jobs in the labor market. Disadvantaged
women who are single parents often find themselves in a similar
situation. The basic problems of education and training for
these individuals is of paramount importance and should be the
first concern of Congress. BAs stated by Professor Glenn C. Loury
in his Congressional testimony, "[i]t is very important, I
believe, to understand that antidiscrimination laws provide a
very limited tool with which to redress the problem of racial
[and gender] equality."137 It is cz2rtain the Civil Rights Act

of 1990 will not create any jobs, or provide education and
training for disadvantaged minorities and women. What it will
create is contentious litigation and surreptitious gquota systems.
However, encouraging litigation is not the only way the Act works
against the advancement of civil rights. There are other
problems that it creates as well.

This Act tells employers to be careful about hiring marginal
employees, because if they take a chance by hiring unskilled and
inexperienced employees and then run into problems, they may have
difficulty enforcing work standards or terminating troublesome
employees without risking a lawsuit. Employers may try to reduce

their need of unskilled labor to avoid this risk, which will lead

“aq
3

Aritten testimony of Glenn C. Loury before the Senate Committee oi labor and Human Resources,
February 23, 1990, p. 1.
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to a reduction in job opportunities in precisely the most crucial
areas of employment.

In addition, by intensifying the resort to quotas, this
legislation will inevitably suggest to nonminorities that special
preferences in hiring or promotion exist. Reverse discrimination
litigation will then increase. Moreover, the adoption of quota
systems by employers may erode popular support among
nonminorities for other social policies demanding wider sacrifice
from the public to provide increaseu opportunities for the
education and training of minorities and women.

The Civil Rights Act of 1990 fails miserably in its attempt

to advance the cause of civil rights. Contrary to its expressed
purpose, the Act is not an antidiscrimination law. In sum, it is
a mechanism for discrimination, disruption, and litigation. It

practically forces employers to superimpose quotas on their
selection processes and denies affected nonparties the
opportunity to challenge discriminatory practices instituted
under the guise of a litigated or consent decree. It invites
courts and administrative agencies to substitute their views for
employers’' views concerning the need for reasonable selection
practices, and practically compels employers to abandon
reasonable selection practices and adopt inefficient and
regimented ones in an attempt to avoid costly litigation. it
mandates protracted litigation of employment discrimination
claims, and makes settlement and voluntary compliance less viable

solutions. However, to say that the Civil Rights Act of 1990
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does not advance civil rights is not to say that there is no work
left to be done in the employment discrimination context.

It is clear that employment discrimination still exists and
appropriate efforts must be made to eradicate it. The purpose of
our existing statutory scheme is not to exact punishment from
employers, or to establish some type of litigation sweepstakes,
but to find the most expeditious means possible to fully and
finally remove considerations of race, color, religion, sex, or
national origin from the employment decisionmaking process.
Obviously, the swiftest and most efficient means of eradicating
employment discrimination, making victims whole, and deterring
wrongdoers from future misconduct, is to strengthen the EEOC's
administrative enforcement capabilities rather than to encourage
all discrimination claimants to run headlong intec federal court.

In an effort to enable the EEOC to work effectively against
employment discrimination, perhaps a suitable alternative measure
would be to grant the EEOC authority equivalent to the powers
vested in the National Labor Relations Board (NLRB). By using a
setup similar to the NLRB to handle discrimination cases,
possibly including an alternative dispute resolution method such
as binding arbitration, Congress could ease the tremendous
burdens on our court system, and facilitate the prompt and
orderly resolution of discrimination complaints at a fraction of
the cost of litigation. Similar authority was part of the
original Title VII proposal, but was withdrawn in a compromise to

assure passage of the legislation. Perhaps it is an idea whose
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time has now come. Whatever action Congress chooses to take

should be consistent with the original principles of Title VII.
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